
This packet of arbitrations bolsters 
the Un"ion 'position that management is 
barred from l11aking nevv arguments at 
Step B or arbitration when local 
l11anagel11ent fails to provide vvritten 
contentions at Formal A. This 
effectively bars management from 
putting on a case at Step B or 
arbitration. 

Kenneth Lerch 
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Ralavant Contract Provision: Article 16.7 

Contract Year: 	 2011 

Type of Grievance: 	 Discipline 

Award Summary: 
The Grievant in this case was issued an UEmergency Placement in 

Off'-Duty status" document. The record in this case shows the 
Employer failed to participate in the step A meeting thereby negating 
their ability to prove any of the initial allegations. The instant 
grievance is sustained and the Grievant shall be reinstated and made 
whole in every respect. Additionally, the Union shall also receive jt
$500 in compensatory damages for the Employer's continued failure to 
comply with the step A ents of Article 

Lawrence Roberts, Panel Arbitrator 



Case , K11N-4K-D 16051602 

SUBMISSION: 

This matter came to be Arbitrated pursuant to the terms of 
the Wage Agreement between United states Postal Service and the 
National Association of Letter Carriers Union, AFL-CIO, the 
Parties having failed to resolve this matter prior to the 
arbitral proceedings. The hearing in this cause was conducted 
on 1 July 2016 at the postal facility located in 
Washington, DC. Testimony and evidence were received from both 
parties. A transcriber was not used.. The Arbitrator made a 
record of the hearing by use of a digital recorder and personal 
notes. The Arbitrator is assigned to the Regular Regional 
Arbitration Panel in accordance with the Wage Agreement. 

OPINION 

BACKGROUND AND FACTS: 

The Grievant in this matter is employed as a City Carrier 

Assistant at a Washington, DC Postal facility, the Anacostia 

Carrier Annex. She has been employed by the Postal Service 

since December 2014. 

On or about 12 November.2015, the Grievant received the 

following document, signed by a Supervisor. That document reads 

as follows: 

~You are hereby notified that you were placed in an 
off-duty (without pay) status effective November 12, 
2015 and are to report on Tuesday 12/17/2015 at 8:30 
am. 

The reasons for the action are: 

Charge 1: You have been placed on a 16.7 Emergency 
Placement in an off-duty status because you verbally 
assaulted and threatened another postal employee. 
You also had to be restrained several times before 
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you left the premises. You posed a threat to and 

may have been injurious to you,rself or others. 


A further decision shall be mada as to whether or 

not discipline shall be issued to you for the 

alleged misconduct. That decision shall be 

forthcoming in the near future. 


You have the right to file a'grievance under the 
grievance/arbitration procedure set forth in Article 
15 of the National Agreement within 14 calendar days 
of your receipt of this letter. 

The Grievant, as well as the Union, refute the charges. 

The instant grievance was filed in protest. The Union asks the 

instant grievance be sustained, the Emergency Placement 

rescinded and the Grievant be made whole. In rebuttal, the 

Agency argues the evidence supports the Emergency Placement 

action and requests their initial decision be upheld. 

Obviously, the Parties were unable to resolve this dispute 

during the prior steps of the Parties Grievance-Arbitration 

Procedure of Article 15. An impasse was declared by the step B 

Team on 31 December 2015. 

It was found the matter was processed' through the prior 

steps of the grievance procedure. Therefore, the dispute is now 

before the undersigned for final determination. 

At the hearing, the Parties were afforded a fair and full 

opportunity to present evidence, examine and cross examine 
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witnesses. The record was closed following the receipt of oral 

closing arguments from the respective Advocates. 

JOINT EXHIBITS: 

1. 	Agreement between the National Association of Letter Carriers 
Union, AFL-CIO and the US Postal Service. 

2. 	Grievance Package 

COMPANY'S POSITION: 

The Agency argues the Emergency Placement in this case was 
issued to remove the Grievant from a situation. Management 
insists they rightfully exercised its right to invoke the 
provisions of Article 16.7 because of the immediate need to 
ensure the Grievance could not engage in the same or similar 
activity that is central to this case. 

The Employer insists there was reasonable belief that the 
Grievant was injurious to self or others. 

According to their version of events, the Service claims 
the Grievant returned to the Annex with undelivered mail and 
parcels without 'management authorization. When confronted by a 
supervisor, the Employer claims the Grievant became angry and 
addressed a supervisor with profanity. The Service also asserts 
the Grievant lunged at her Supervisor but was restrained by 
another employee. 

Management insists that a Supervisor's query concerning 
undelivered mail should not have provoked such a response from 
the Grievant .. 

Management mentions the Grievant filed a police report 
however the supervisor was not interviewed by law enforcement. 

The Agency requests the instant grievance be denied in its 

entirety. 


UNION POSITION: 

It is the claim of the Union this matter is teeming with 
procedural irregularities which denied the Grievant due process. 
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According to the Union, requested information was not 
provided and once again, the Employer failed to meet at step A. 

The Union insists the Employer has continually failed to 
comply with the mandated steps of the Article 15 Grievance
Arbitration Procedure. The contractual language referenced by 
the Union was specifically cited. 

It is the insistence of the Union the Employer in this case 
egregiously violated the procedural due process rights of the 
Grievant. 

And thus, according to the Union, Management did not have 
just cause to place the Grievant on Emergency Placement. 

In settlement, the Union requests the Emergency Placement 
be expunged and the Grievant be made whole. Additionally, the 
Union also requests $800 in compensatory damages for the 
Employer's continued failure to comply with the step A 
requirements of Article 15. 

THE ISSUE: 

Did Management violate Article 16.7 of the National 
Agreement by issuing a Notice of emergency placement dated 
November 14, 2015, for charge: "Non Cited"? If so, what is the 
appropriate remedy? 

PERTINENT CONTRACT PROVISIONS: 

ARTICLE 16 

DISCIPLINE PROCEDURE 


Section 7 

Emergency Procedure 


DISCUSSION AND FINDINGS: 

This matter involves an issue of discipline, wherein the 

conclusions drawn, are certainly contrasting between the 

Parties. Regardless of circumstance or respective argument, the 
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burden of proof falls on Management to establish reason for 

the'ir actions .. 

While Article 3, Management Rights, provides the Employer 

with the power to "suspend, demote, discharge, or take other 

disciplinary action ... ", the Employer is limited in any 

decisions as restricted by other Articles or Sections of the 

Agreement. 

According to the Agreement, no Employee may be disciplined 

or discharged except for just cause. In my view the "just 

cause l
' provision is ambiguous; however, its concept is well 

established in the field of labor arbitration. The Employer 

cannot arbitrarily discipline or discharge any Employee. The 

burden of proof is squarely on the Employer to show the 

discipline imposed was supported with sound reasoning. Initial 

allegations must be proven, clearly and convincingly, through 

the preponderance of the evidence. 

And that same just cause provision outlined in Article 

16.1, carries forward to Article 16.7, the Emergency Placement 

provision, albeit, less demanding. 

Article 16.1 requires that all discipline meet a just cause 

standard. This requisite requirement varies from case to case, 
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but, in most circumstances, just cause is met via the 

preponderance of evidence rule. 

Conversely, Article 16.7 requires a less stringent gauge, 

something less than the preponderance of evidence. Nonetheless, 

the Employer is required to show their Emergency Placement 

decision, made on the facts of the case available at the time of 

their decision, was reasonable. 

And with that in mind, each Emergency Placement rests on 

its own set of facts and circumstances. Since this case does 

involve discipline, the Employer retains the burden to show just 

cause for the Emergency Placement. However, given the language 

of Article 16.7', the requirements in meeting that burden of 

proof are lessened somewhat,based on the facts and 

circumstances surrounding each individual case. 

Nonetheless, that Article 16.7 language allows the Employer 

to immediately place an Employee in a non-pay, off-duty status, 

when allegations meet certain criteria. And that standard must 

show the conclusions reached by Management, at that time of the 

Emergency Placement, with the information available, was with 

reason and not arbitrary or capricious. It's .all based on the 

information available to the Employer at that particular 

snapshot in time. 
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The above represents the criteria utilized by the 

undersigned in a plethora of Article 16.7 decisions spanning 

many years. And in my considered opinion, following careful 

review of several precedent setting decisions referencing 

Article 16.7, this was certainly the intent of the chief 

negotiators in their original formation of that language and has 

withstood many sessions of'negotiation by and between the 

Parties. 

I understand the allegations of the Employer in this case 

as outlined in the Emergency Placement document cited above. 

proven, those allegations then become a very serious matter, 

in which the Postal Service must address appropriately. 

If 

one 

In this matter, the Union raised several procedural 

arguments. However, the fact the Employer failed to participate 

at step A clearly becomes fatal to their case in chief. And for 

that reasoning alone, there is no reason to consider any of the 

other procedural irregularities raised by the Union. 

The burden of proof rests with the Employer. And in the 

matter of an Article 16.7 Emergency Placement, that particular 

burden is somewhat lessened by the language contained within 

that same Section. Nonetheless, without any step A 
-
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initial allegations. The only Employer evidence in this case is 

the contents of the Emergency Placement document itself. And 

without any other supporting evidence or argument, it remains 

simply a mere allegation, nothing more. without a Step A-. 
participation, Management in this case totally mutes any 

argument(s) at arbitration. 

The Union and its representative were ·placed in a 

defenseless position, a total lack of knowledge of any Employer 

position other than the Emergency Placement itself. And 

clearly, this was not the intent of that bargained for language 

of Article 15. 

The Union cannot be expected to offer any type of defense 

or make any form of argument until the Employer position is 

explained to them and all the facts are discussed and exchanged 

by and between the Parties. And it was clear·that didn't occur 

in this matter. 

One of the very basic tenets of Article 16 is that of just 

cause. And part of the just cause definition requires a showing 

the Grievant was provided their inherent right to due process. 

In this case, it was clear the Employer failed to 

participate in the step A process. Specific and controlling in 
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this matter is the language found in the relative portion of the 

Parties Agreement, namely Article 15.2 Formal step A, Paragraph 

d, which provides: 

~(d) At the meeting the Union representative, shall 
make a full and detailed statement of facts relied 
upon, contractual provisions involved, and remedy 
sought. The Union representative may also furnish 
written statements from witnesses or other 
individuals. The Employer representative shall also 
make a full and detailed statement of facts and 
contractual provisions relied upon. The parties' 
representatives shall cooperate fully in the effort 
to develop all necessary facts, including the 
exchange of copies of all relevant papers or 
documents in accordance with Articles 17 and 31. The 
parties' representatives may mutually agree to 
jointly interview witnesses where desirable to 
assure full development of all facts and 
contentions. In addition, in cases involving 
discharge either party shall have the right to 
present no more than two witnesses. Such right sha~l 
not preclude the parties from jointly agreeing to 
interview additional witnesses as provided above." 

The Parties Agreement unambiguously lays out a meticulous 

format toward grievance resolution. Part of that requirement is 

an exchange of detailed facts and arguments, by and between the 
------~--------------------------------------------------~~ 

Parties, at the step A level. 

And the Parties Agreement, Article 15.3 makes it clear 

that: 

c. Failure by the Employer to schedule a meeting or 
render a decision in any of the Steps of this 
procedure within the time herein provided (including 
mutually agreed to extension periods) shall be 
deemed to move the grievance to the next step of 
the grievance-arbitration procedure. 
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Significant and controlling in this case is the fact the 

Employer failed to meet with the Union, as specifically 

required, at step A. While the case moves forward in the 

procedure outlined in Article 15, the language is quite clear -that a failure to meet at Step A bars the Employer from offering 
filii 

any argument or evidence into any future negotiation, up to and 

including arbitration. 

In my considered opinion, this mutes any argument in this 

case made by the ~ployer. And since the burden of proof in any 

discipline case falls on Management, the inability to produce 

any relevant evidence in support of their case causes a default 

in favor of the Union. 

That step A process requires full disclosure by and between 

the Parties. The failure of either Party to fully participate 

squelches any argument at a later date by the same pertaining to 

the particular dispute. And in the case of the moving party, 

failure to participate and meet the requirements set forth by 

the Parties Agreement is always fatal to that respective case. 

So in that regard alone, it is impossible for the Employer to 

meet the just cause provisions set forth in Article 16. 
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And with that in mind, the instant grievance is sustained. 

The Emergency Placement will be set aside and the Grievant will 

be made whole in every respect. Additionally, all documentation 

pertaining to the Emergency Placement will be expunged from the 

Grievant's file. 

Additionally, the Union made a compelling argument 

regarding the Employer's continuing disregard of the Step A 

process. The Joint file supports the argument made by the Union 

in that regard. And again, without any step A contentions, the 

Employer was totally disabled in their challenge the Union's 

request in that regard. And for that reason, in addition to the 
-. ---. 

make whole remedy the undersigned will also award five hundred 

dollars ($500) to the Union in light of that continuing 

violation. 

The Employer Advocate was quite aggressive in making 

compelling arguments regarding their position in both the 

Emergency- Placement and the step A violations. The 

professionalism of the Advocate's presentation, convincing 

was, could not be considered due to that Step A violation. 

as it 

As 

previously pointed out"l __ the failure to meet the Article 15 step 
'';'''-

A requirements, disables any argument made by the same at any of 
.-------------------------~~~------------------------------
the latter stages of th~ Grievance-Arbitration Procedure of 
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Article 15. And for that reasoning, the Union's requested 

remedy is granted as set forth above. 

r 

AWARD 

The grievance is sustained. The Grievant shall be 
instated and made whole in every respect. Additionally, 
ion shall also receive $500 in compensatory damages 
player's continued failure to comply with the step A 
quirements of Article 15. 

D ted: July 28, 2016 
F yette County PA 
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Lawrence Roberts, Arbitrator 
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A1ton Branson 

Postal Facility, Damascus, MD 

April 19, 2017 

May 13, 2017 

Article 15 

2011 
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The instant grievance arose when local Management failed to 
participate in a' Formal Step A meeting. The Employer made several 
arguments discounting the Union's position, including that "some-times' 
things just happen." ~l of management's arguments and contentions 
were si,lenced by their failure to participate in Article 15, Formal 
Step A of the Parties Grievance-Arbitration Procedure. The grievance 
is sustained and the Union' ~~ereby granted. 

rence Roberts, Panel Arbitrator 



Case * K11N-4K-C 17310015 

SUBMISSION: 

This matter came to be Arbitrated pursuant to the terms of 
the Wage Agreement between United States Postal Service and the 
National Association of Letter Carriers Union, AFL-CIO, the 
Parties having failed to resolve this matter prior to the 
arbitral proceedings. The hearing in this cause was conducted 
on 18 April 2017 at the postal facility located in Damascus, MD. 
Testimony and evidence were received from both parties. A 
transcriber was not used. The Arbitrator made a record of the 
hearing by use of a tape recorder and personal notes. The 
Arbitrator is assigned to the Regu~ar Regional Arbitration Panel 
in accordance with the Wage Agreement. 

OPINION 

BACKGROUND AND FACTS: 

This is a class action grievance filed on behalf of the 

Letter Carrier Craft working at Damascus MD postal facility. 

The matter arose when the Employer allegedly failed to meet at 

the Formal Step A of the Parties Article 15 Grievance-

Arbitration Procedure. 

More specifically, the Union alleges that Management failed 

to show up for a mutually agr~ed Formal Step A meeting following 

their receipt of the appeal by mail. The Union further claims 

that Management failed to contact the NALC· Formal Step A 

Representative afterward. 

Citing previous violations, the Union requests a monetary 

remedy in addition to a cease and desist order. While the 

Agency admits their non-participation in a Formal Step A 
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meeting, they insist that any monetary award is inappropriate. 

Furthermore, the Employer insists that res judicata applies to 

this instant case in that, this matter was settled by a previous 

Step B Decision. 

It was found the matter was properly processed through the 

prior steps of the Parties Grievance-Arbitration Procedure of 

Article 15, without resolve. The Step B Team reached an impasse 

on 22 December 2016. Therefore, the matter is now before the 

undersigned for final determination. 

At the hearing, the Parties were afforded a fair and full 

opportunity to present evidence, examine and cross examine 

witnesses. The record was closed following the submission of 

oral closing arguments by the respective Advocates. 

JOINT EXHIBITS: 

1. 	Agreement between the National Association of 

Letter Carriers Union, AFL-CIO and 

the US Postal Service. 


2. 	Grievance Package 

UNION'S POSITION: 

In their opinion, the Union will prove they did everything 
in accordance with the National Agreement when the case was 
appealed to the Formal Step to be heard and more, yet Management 
failed to meet with the Union's Forma Step A Representative. 

The Union views this violation as a repetitive contractual 
violation and do deem this to be an egregious violation after 
the supervisor had ,received proper notification of the appeal. 
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From the Union's perspective the evidence will prove that this 
was a very serious breach of our collective bargaining 
agreement. As implied by the Union the actions of the 
supervisor were deliberate and egregious. 

The Union also notes that because Management failed to meet 
with the Union Representative, they also failed to provide any 
contentions to support their position. Additionally, the Union 
also asserts that Management also failed to provide any 
supporting evidence or documentation at both the Informal and 
the Formal Step of the grievance process. 

In that light, the Union ask that no weight be provided to 
the position taken by the Management Step B Representative. 

It is the Union's position that Management gave up its 
contractual rights to present a case against the Union here 
today because they failed to do so at the Informal and Formal 
steps of the grievance process. 

The Union also believes that due to the fact that there was 
no position put forth by Management at the Informal and Formal 
Step, the Step B Representative cannot put forth any additional 
arguments. The Union also argues the Employer position cannot 
be considered as it becomes new information and argument put 
forth for the first time in arbitration. 

Lastly the Union would also note that by not providing any 
contentions or evidence in the case file to support their 
position, Management has not taken a position with regards to 
the Union's case or requested remedy. 

As a settlement, the Union requests a compensatory remedy 
seeking contractual compliance. To that end, the Union requests 
that Management pay NALC Local Branch 3825 a lump sum of three 
hundred dollars ($300) for Management's failure to meet at the 
Formal Step A of the Dispute Resolution Process as well as a 
cease and desist order for failing to comply with Article 15 and 
their obligation to meet at Step A of the dispute Resolution 
process. 

COMPANY'S POSITION: 

The Employer initially raises an arbitrability issue based 
on the doctrine of res judicata. It is Management's claim that 
this instant grievance is asking for a resolution of an issue 
that has been previously settled via another Step B Decision 
labeled K11N-4K-C 17102742. 
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The Agency insists this matter has already been settled and 
cannot be re-litigated. 

Regarding the merits, it is Management's position that many 
of the previous instances regarding failure to meet occurred 
some ten (10) years ago. 

The Employer acknowledges the failure.to meet was a 
previous issue, however, currently, the same is not a major 
issue at the Damascus .facility. The Postal Service is aware of 
this arbitrator's previous rulings regarding this very subject. 
But with that in mind, the Service asks the arbitrator to review 
the facts of this specific case. 

It is the assertion of the Employer this case is not an 
egregious overs~ep and certainly does not equate to the three
hundred-dollar remedy requested by the Union. 

Management argues there was no methodology as to how the 

Union came up with such a random dollar amount. 


It is the Agency's position today to focus back on what the 
Parties Agreement has already told us. According to the Joint 
Contract Administration Manual, the Employer insists that very 
specific instructions are given when talking about what happens 
when we fail to meet. 

The Service insists the National Agreement was agreed to by 
both Parties and those same Parties recognize the fact that 
sometimes these things happen. And with that, it is the 
assertion of Management that those same Parties have also agreed 
to a remedy when these things happen. 

And in this case, the remedy is that the Union move forward 
with the case at hand. The Agency insists that when monetary 
remedies are added to matters that have already been decided, it 
changes as to how we position ourselves in the procedure. 

The Agency suggests this Local Union uses a case such as 
this to boast and brag about what they are doing to the Postal 
Service. Instead, the Employer suggests the Union should 
respect the language of the Parties Agreement in attempting to 
settle differences. The Employer asks this Arbitrator to visit 
the Local Union's website to view the boasting and bragging 
previously mentioned. 

It is Management's position that yes, while there has been 
trouble in certain instances, such occurrences were at a 
different time and under a different Postmaster. 
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Management claims there is no evidence in this case that 
would illustrate any egregious actions were committed by the 
Employer in any instance. The Employer insists there is no 
egregious violation in this instant case. 

The Employer does not disagree with the Union's claim of 
what happened, instead, insists the Agreement provides a clear 
direction as to what happens when the Parties fail to meet. 

Management mentions the other cases placed into this file 
by the Union have nothing to do with the Damascus facility. 

The Employer Advocate insists that sometimes the failure to 
meet just happens and in this particular case, it was just a 
single occurrence. 

It is pointed out by the Advocate that Management is fully 
aware of the language of Article 15.2. However, Management also 
mentions that the negotiating Parties also realized that certain 
situations do occur and both Parties at the National Level agree 
to the language of Article 15.3. 

The Agency insists this case today is certainly not 
deserving of any sort of monetary remedy. It is the position of 
the Postal Service that the instant file does not equate to a 
three hundred dollar penalty. 

The Agency requests the grievance and the requested remedy 
be denied in its entirety. 

THE ISSUE: 

Did Management violate Articles 15 of the National 
Agreement when grievance #72-16-TAP06 was appealed to Formal 
Step A and Management failed to appear for a Formal A Meeting? 
If so, what is the appropriate remedy? 

PERTINENT CONTRACT PROVISIONS: 

ARTICLE 15 

GRIEVANCE-ARBITRATION PROCEDURE 
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DISCUSSION AND FINDINGS 

Initially, the Employer introduced a procedural argument 

based on the doctrine of res judicata. Management's procedural 

foundation was based on the following language of a previous 

Step B Decision, styled 72-16-TAP04, dated 24 October 2016, 

wherein the pertinent part of that Decision reads: 

\\ The Team agrees that Management failed to 

properly meet under Article 15.. Management shall 

adhere to the relevant provisions of Article 15 

regarding meeting at For.mal Step A in order to 

preclude future similar violation. Future 

documented failures to meet may be subjec,t to 

additional remedies." 


I disagree with the Employer's procedural assertion in this 

matter. Primary is the fact the Employer failed to raise such a 

contention earlier in the Procedure, namely at the Formal Step A 

meeting. It was obvious the Employer did not participate at 

that Step. And secondly, the last sentence of that settlement, 

mentioned above allows for additional remedies. 

The Union is correct in their contention the remainder of 

the Employer's opening statement is new argument. In my view, 

the Employer should have first entered such an argument at the 

Formal Step A of this particular grievance. Instead, as the 

Union again correctly pointed out, the Employer failed to 
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participate or for that matter, make any effort to reschedule 

that Formal A Meeting. 

Furthermore, the Union is also correct in pointing out 

that, at Step B, only additions and corrections to the record 

can be made. Without an existing record in the first place, 

there is absolutely no. room to make any additional arguments or 

corrections. The Employer position, presented in their opening 

statement, becomes new argument and is therefore rejected in its 

entirety for that reasoning. 

As I have stated in many of my prior Decisions, the 

language of Article 15.2 Formal Step A (d) is absolute. The 

placing of the word nshall" in Paragraph d makes the language 

mandatory instead of optional. This language £~~~i~~~, both 

Parties to "make a full and detailed statement of the faots." 

Article 15.2 Step B allows for "additional faots and 

contentions," however, the language makes it clear that any 

additional facts and contentions are to be merely a supplement 

to that full and detailed statement required at the Formal A. 

And either Party that fails to abide by the directive of that 

Formal Step A language is at a clear disadvantage in any case. 

Nonetheless, the moving Party, regardless of circumstance, is 

required to meet that contractual burden of proof requirement. 
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However, even though the Employer fails to participate and 

present a position, the part~cular grievance does not 

automatically default in the Union's favor. Instead, the Union, 

being the moving Party, is still required to meet the required 

burden of proof. And in this matter, I am of the considered 

opinion the Union has overwhelmingly and convincingly met that 

requisite requirement. 

I was not convinced the Employer's failure to participate 

in this instant case was egregious, yet, it was quite clearly 

deliberate in nature. It was obvious to me the Employer was 

aware of the Union's intent to schedule the Formal A Meeting. 

was also convinced the Employer simply failed to offer any type 

of reply to the Union concerning that Formal A Meeting. And 

such an action can be labeled as nothing other than deliberate 

and intentional. 

There Ls absolutely no valid reason for either Party to 

simply fail to participate at the Formal Step A Meeting. I 

understand that animosity sometimes exists betweeR certain 

advocates and/or that o"ftentimes it is virtually impossible to 

sync two different calendars for various reasons. However, in 

that same light, the virtual majority of cases that I've decided 

have some sort of mutual agreement to extend the time limits 

within the record. 
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The language of Article 15.3.b simply moves the grievance 

forward should the Employer fail to participate in any of the 

Steps, including Formal Step A. However, the failure by the 

Employer to participate in that Formal Step A also bars them 

from presenting any future argument or contention in that 

Article 15 process. And to some degree, I would hope this would 

encourage Employer participation. I have yet to experience a 

matter wherein the Employer failed to present Formal Step A 

arguments and contentions yet remained successful in the final 

outcome of that particular case. 

And in this matter, the Employer failure to present a 

Formal Step A argument or contention mutes any argument made by 

the same at arbitration. 

This record contains a list of previous settlements, dated 

2008 and 2009, relating to similar issues. And those previous 

settlements have had little impact on my decision in this 

matter. Instead, it does prove this issue was absent between the 

Parties herein for a period of years. But what does have an 

impact in my decision is the last sentence in the more recent 

Step B Decision previously cited above. The Parties therein 

agreed that "future dooumented failures to meet may be subject 

to additional remedies." 
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And in this case, the Union presented evidence that would 

certainly be subject to such a remedY4 More importantly the 

Employer failed to offer any opposition via their elected 

absence from the Formal Step A process. And paramount, the 

Union's requested remedy is only considered reasonable. 

I was convinced that an old issue of conflict between these 

local Parties has again resurfaced. The Decision written by the 

Step B Team cited above is reasonable and in accord with the 

Parties Agreement. And with that in mind, I see no reason not 

to characterize this instant dispute as a ~future documented 

failure" that deserves additional remedies for the purpose of 

ensuring compliance hereinafter into the future. 

The Union's requested remedy will be granted in full. 

Additionally, I believe a clear explanation as to t~e meaning 

and intent of a cease and desist order would be beneficial to 

the Parties. It means stop. It means immediately. It means to 

cease from the same action hereinafter into the future, without 

excuse. Compliance with this order is mandatory_ 

The case file indicates this violation was not an isolated 

occurrence. The incident date of the instant grievance was 

5 October 2016. A previous Step B Decision found in Joint 

Exhibit 2, indicates an incident date of 9 September 2016 
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wherein the Employer failed to meet at Formal Step A. This 

-record also indicates the Employer bypassed another Formal Step 

A Meeting, relating to an entirely different issue on a dispute 

initiated on or about 6 August 2016. 

In closing, I would feel remiss leaving this discussion 

without mentioning a comment made by the Employer Advocate. When 

referencing the Employer's failure to meet with the Union at 

Formal Step A, the Employer Advocate stated that "sometimes 

these things happen." I disagree. The Parties herein have 

engaged in a written Wage Agreement. The entire purpose of 

Article 15 is to engage both Parties toward a resolution of any 

conflict at the earliest practical time. There is absolutely no 

excuse for a violation of this particular Section. Participation 

at Article 15.2 Formal Step A (d) is mandatory_ This is also 

reinforced by the language of Article lS.3.C whereby the Parties 

are provided an option to mutually agree to an extension period 

of the time limits. 

This is a clear directive of the Parties Agreement and is 

therefore compulsory, albeit without any other option. A full 

and detained exchange of facts, arguments and contentions by the 

respective Parties must be mutually exchanged at this Formal 

Step A meeting. If not done so, the non participant 

relinquishes their right to make any argument forward in the 

process. 
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And when this language is habitually disregarded, the 

remedy must escalate proportionally to encourage future 

compliance. Habitual in this case is based on the recent 

history of those Step B Decisions previously mentioned. The 

Employer may insist that such a remedy seems somewhat punitive, 

however, in that same breath, their failure to follow 

unambiguous language may seem as punitive to the opposing party 

as well. 

The Union's requested remedy is hereby granted in its 

entirety. Management shall pay NALC Local Branch 3825 a lump sum 

of three hundred dollars ($300) for Management's failure to meet 

at the Formal Step A of the Dispute Resolution Process. 

Management at this Damascus facility is hereby ordered to cease 

and desist from any similar violations hereinafter into the 

future. Any further violations should result in an escalated 

monetary award. 
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AWARD 

The grievance is sustained in its entirety. 

Dated: May 13, 2017 
Fayette County PA 
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Thi~ class action grievance was resolved in part by tbe Step B 

Team. However the step B Team was unab1e to agree uPQn the remedy 
and ,dec1a:r.e~ an ,impasse. The evidence presented in this 'case 
supports the Union position and therefore their r~ested remedy is 
hereby granted. 
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SUBMISSION: 


This matter came to be Arbitrated pursuant to the terms'of 
the Wage· Agre'ement bet'we,en U.nit'ed S'tates Postal Service and ·the 
National Association of Letter Carriers Union, AFL-CIO, the 
Parties having failed' to, resolve this matter prior to the 
arbitral proceedings. The hearing'in this cause was conducted' 
on 3 June 2014 at the postal facility located in Rockville, MD, 
beginning at 9 AM. Testimony and evidence were received from 
both parties. A transcriber was nqt used. The Arbitrator made 
a reco~d of the hearing by use of a digital recorder and 
personal notes. The Arbitrator is assigned to the Regular 
Regional Arbitrat'ion Panel in accordance with the Wag,e 
Agreement. 

OPINION 

BACKGROUND, AND FACTS: 

This is a class action contract grievance filed on behalf 

of Letter Carriers working at a Rockville, MD. postal facility.. 

The Step'B Team resolved the case'in part and declared an 

impasse in part. 

In part, the Step B Team ~finds that a violation of the 

National Agreement has been demonstrated. in this instance and 

directs Management to adhere to the provisions- of Article 1.5 as 

i't pertains to implementatioJ;l of grieVance set·tlements." . 

Accordingly, the Step B 'Team has processed payments awarded .in 

Case Number K06N-4K-C 12170674. 
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That same Step B Team was un.able. to reach common '.ground in 

their discussion regarding the additional remedy requested by 

the Union and, therefore· decided to' ,de'clare, an impasse. 

The Union contends that based on th~ arbi'tr.ation'decision 

the five individual names' are due $2240 for three (3) days of 


January 29-31, 2012, twenty-nine (29)' days in February 2012, 


" t'hirty-one' '(-3'1): days in 'March ·2013,. thirty' (30)" days for April 


2012 an4 twenty-four days for May of 2012A Since'the date of 

the award is August 22, 2013, the Union believes it is 
, 

r,easonable to use the date of g,epteIQber 20, 2013, as the date 

the named employees should have had their money. 

The Union is requesting that the five individuals be paid 

an additional ten (lO) dollars per week starting January 17, 

2014 until the money is in the pocket of the individual named in 

the grievanoe and a $150 lump sum payment. In ad~ition, they 

request a payment of $750 to'the Union to defray the costs of 

repeatedly filing this grievance. 

Countering, ,the Employer contends the r~quest of the Union 

is inappropriate and should be denied. 

Obviously, the Parties were unable to resolve this dispqte 

during the prior steps of the Parties Grievance-Arbitration 
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Procedure o( Article 15. The step B Team declared the impasse, 

mentioned ab.ov'e on 17 January 2014 and the matter was referred 

to 	arbitration. 

It was found the matter was properly processed through the 

prior steps of the grievance procedure. Therefore, the dispute 

is now before the undersigned for final dete'nnination .. 

At the hearing, th.e Parties were afforded a fair and full 

opportunity to present evidence, examine and cross examine 

witnesses.. The record was closed following the presentation of 

oral closing arguments by the re'spective Advocate~. 

JOINT EXHIBITS: 

I,. 	 Agreement, between t,he National Association of Letter Carri.ers 
Union, AFL~CIO ~nd the US Postal Service. 

2. Grievance Package 

2A. Step B Decision K01N-4K-C 02186025 

UNION'S POS:rnON: 

The Union identifies this dispute to be a non-compliance 
issu.e. Accord,ing to the Onion, th.e Employer failed to make a 
timely pay adjustment. 

The Union points out the merits ,have already been decided 
and the matter in this dis.pute is that of remedy ,only. The 
Union requests their r'eme<;!y mentioned in their Undisputed Facts 
and Contentions found within that Step B Decis~on be granted. 

And Union also asks the local be awarded a s'urn due to the 
fact 'it was 'necessary to file such an otherwis$ unnecessary 
-grievance simply in order to obtain payment 'from a grievance 
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that had already been settled. The Onion requests a 
reimbursement of $750 be made in thai;: regard. 

The Union insists this is an appropriate remedy given the 
fact this has.. he.ert a. past issue at' this Rockville facili·ty. T1;le 
Employ.er, according to the Union, ha's continued to delay pay 
adjustmen~s in th~ City. 

According to the 'Union, the Employer failed to meet at the 
Formal step A and ·failed to provide any supporting evidence to 
the case file record in this instance. 

While the Management Step B Advocate did state a position, 
the Onion asks that no consideration be given to this since 

·.. l:\.rtic~e, -15. mandat.e.s .. that. requi.remep.·t .to be· .a·t . the Step A level. 
The Union insists this would be a new argument and cannot be 
recognized·at arbitration. . . 

The £act of the ma~ter is, according to the Union, that 
Ma'nagement has not presented any con:tentions within 1;.his 

. partioul ar case £ile. 

Simply put, the Union mentions .their only gain in this 
matter is Management's compliance with a prior grievance 
settlement. And in that light, the Union asks their request in 
this matter b~ granted. 

COMPANY'S POSiTION: 

Management claims the settlement request made by the Union' 
.in this .matter is" improper. 

~he Employer insists anY'payment to the. Local is improper 
, as the Service is al.'J:'eady paying their representatives to 
participate in the grievance·process. 

The Agency argues the Union interprets the JCAM only to the 
Union's benefit instead of accepting it at. face value. 

The Employer Advocate totally disagrees with the local 

union being paid in this matte·r as a part of the remedy. 


The Service also claims ·there was no language in the prior 
award stating that payment had to be made by a specific date .. 
It is the claim of the Employer Advocate that any delay was not 
on purpose. 

Management also insists the Grievants should not be 

receiving additional monies relative to t.hat .prior award. 
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The Emp.loyer requests the Union's requested remedy be 
denied .. 

THE ISSUE: 

Did Management violate but not limited to Article 15 when 
they failed to timely. pay for the five individuals list·ed in 
arbitration iK06N-4K-C 12170674 and if so, what is the 
appropriate remedy? 

PERTINENT CONTRACT PROViSIONS: 

ARTICLE 15 

DISCUSSION AND F.r.N.DINGS: 

In the first portion of this record, the Step B Team noted 

a violation of the National Agreement and thus dire.cted payment 

as ordered per case styled K06N-4K-C 12170674. And .the impasse 

resulted from a request by the Union for an additional remedy~ 

And to that end, 'paramount in my decision, in the prior 

steps of the grievance procedure, there was no objection by the 

Employer to the formal Step. A ~emedy request made by the Union. 

However, in the Employer's verbal opening stateme~t, there 

were several contentions made by the Agency regarding the 

Union's requested remedy .. However, in my considered opinion, 

the language of the Parties Agr·eement is abs.olute. Any Employer 

contention not cited at.Step A cannot be considered. 

Page 60f13 



Case i Kl~-4K-C 13374003 

cont.rolling in this instant case is the language found in 

Article' .15.2' Formal Step A . (d)!, wherein· ·both Parties are 

required to make q. full and detailed ·.exchang.e at the Formal Step 

A. And it all must be reduced to writing. As I'm sure the 

Parties are aware, no new facts or argument(s) may be introduced 

beyond that point. The step B Team may expand or further argue 

any Step A contention,· .however-,. new· argument·, obj ec·tions or 

contentions beyond For.mal Step A cannot be considered. 

And to· that end the "OSPS Rep.resentativ.e' s Steb B 


Position," extracted from Joint Exhibit 2, reads as follows: 


"The case fi.le was absent any contentions or 
.supporting documen~tion from the Management li'o%'ll).a1 
Step A Representative. The fol..lowinq is' p;rovided 
for consi.deration.... " 

The undersigned is of the considered opinion the last 

sentence noted above is simply too late at Step B. The 

Employer, by n.ot presenting any Formal A objecti.ons, simply 

waived any right to do.so at a later date. For Article 15 makes 

no exclusions to"~he language of Article 15.2 Formal Step A (d). 

The Union introduced a request'ed remedy at the Formal Step 

A and it became part ~f the record. There was no objection 

rais.ed by the' Employer at the Form.al step A. In fact, the 

Employer failed to make any stat.ement of facts or contractual 
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provisions relied upon. It was the EmployerJs choice to do so, 

however, failure to raise any arguments at Formal Step A bars 

·the intr.oduc.tion of. any objection.or argument beyond.that point. 

And with that said, the Employer waived·their right to raise an' 

objection to any argument presented by the Union at arbitration. 

And on that basis, I am of the considered opinion the' 

Smploy.er. is..:naw .barred. from coming to ·arbitration and· ar.guing 

that a requested Formal Step A remedy requested by the Onion is 

irrational. Instead, again, in my view, the Employer should 

have made their.argument(s) regarding any request~d remedy at 

the Formal Step A level. 

And even though the p'artiea settled the. dispute itself, the 

rules set forth in Article 15 do not change. Article '15 creates 

an ey·en ground that allows both Parties an equal oppqrtunity to 
.. 

present their case. And any suggested or requested remedy 

becomes part of the re'oord. However1 once the di~pute extends 

beyond that point, any argument, inpludinq remedy, becomes moot. 

This is according t;.o Article 15.2 Step·B (c) which state·s: 

"The wri.tten· Step ,B joint. report shal~ state the 
reas·ons i.n detail. and shall include' a' ·statement of 
any additiona1 facts and contentions npt previously 
set forth ~n the record of ·the qri~ance as appealed 
from Fo~ step A." 

. Page 8 of 13 

http:Smploy.er
http:objection.or


case t K11N-4K-e 13374003 

It is clear the Employer. did not ·argue any of the Union's 

requested remedy prior to a.rbitration. Either party cannot 

sandb<11g until St',ep B and present their entire cas·e _, There·fore, 

.any.argument made by the Employer at arbitration regarding 

remedy, simply cannot be considered. 

, And with that in mind, I have no other choice than t.o grant 

the Union':s .'r~quee.t~d. F.?rmal Step.A remedy request .. 

I found the rem~dy requested by the Union to be fair and 

re.asonable considering all of the circtnnStance.s surrounding this 

matter" 

I agree with the rationale of Arbitrator E1ien S. 

provided in K11N-4K-C 13294100, at this same locati'on, 

2014: 

"~e monetary a1raxd is meant. to be corrective 
and to encourage contractual comp1ianc:::e. !rhe 
Arbi.trator was presente~ by the t7nion with a packet 
o£ Arbitrator' 's . d.ep.isi·on.s wi'th monetaz:y awa:r.:ds in 
s~1ar si.tuations. In the same way that discipline 
is'meant to b8 cor~ective .and is progressive if 
necessary, s·oshoul.d moneta.%y awards be in these 
situati.ons." 

And in that light, I agree with Arbitrator Saltzman with 

the thought regarding progression. The Parties Agr~ement cannot 

be read in a vac~um. Article 16 suggests progressive 
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discipline. And a corrective remedy for the viola.tion by the 

Employer should be considered in the same regard. 

I do not consider the requested remedy by the Union 

unspoken 

to 


arbitrary or' unreasonable '. I believe there to be an 


guideline within the Wage Agreement that creates an equal 


playing field by a~d between the Parties. And the language of 


.. that same AgreemeI:1t dOt;!lS not..exclude .a punit:ive award. And 

given the disregard for the discipline of Article 15, a 

award is certainly within the.boundaries of the Parties 

Agreement. 

the Onion requ·ests· in this case is for Management 

settlement payments. 

First 0; all, this is a matter that is not directly defined 

via any Agreement language. Instead, this subject is one of 

those issues that fall under the general umbrella known as 

reasonableness. Again, that is a broad ter.m when seeking 

spe9ific guidance. 

And there is not a single answer. Itm·quite certain .there 

a:re instances that .require longer periods of calcul.ation to 

arrive at an agreed upon settlement. 
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However, in the case of a defined payment, whether it is 

reached by and between the Part'ies or an arbi trator.l the payment 

,should process withi:fl" ·:the- pay, period., And i.t is understandable 

that some decisions may be reached or raceived 'at the very end' 

of a pa.rticula.r pay period. And in cases such as this, it would---- ,
only be reasonable to delay until the following pay period • 

. In thei.r .ope;n:inq· st·~t~m.e,nt·, . the .Employer· Advocate 

nothing in the contract or the arbitrator didn't say 

.in the award that this payment must be made by a 

The award did not .state that." This is a most 

absurd observation cutting to the core 

The following language writte'n by the Step B' Team in a 

26 September 2013 Decision labeled K11N-4K-C 13272222 is most 

applicable to this instant case: 

"The DRP was designed to facilitate resolution of 
grievances at the lowest po~s1blQ ~evel. Both 
Ma,n'agement and the Onion are ob~..i9'ated to specific 
requirements under Article lS. Management's fail.ure 
to meet 4Dd/or pr~vide written contentions affi~q 
or refuting the claims of the Onion hi.n~r 
resoJ,.ution of' the dispute at the lower ie-.ie'1s and 
denies t~em th~ir ability to chal.lenge the facts 
pre:sented on any given grievance", 

When this circumstan.ce occurs, as herein., the Team 
is Ob1iqated to rely on the docamentat~on provided 

_---)". a.s ,an ~disputed factu'!"l account3.nq' of event!! in ~L----
order to resplve the disp'll.te,. as has been done in 
this instance." 
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Even the local Parties recognize that the absence of Step 'A 

contentions formulate acquiescence and bar any further 

objection.. And' that· is exactly what ha.s happened in this 

matter. The Employer failed tq present any argument or dispute 

any of the fact relative to this matter at Step A. 

Therefore, with all of the above reasoning, 

requested remedy ~·oun~.: oI)..· Pag.e .15 of Joint Exhibit· 2 is her.eby 

reading as follows: 

,ig .. Remedy reqnested: :I.mmediatel.y pay each of 
the fo~owinq five Carriers $2,340.00. Y. Chang, 
K. ~am., S. Yang, S. Hang and L e' Pan. Zn add:itiOD to 
this, iimnediatel.y pay each of t:.he above listed. five 
Carriers a J.um;p sum. of $1.5C!. 00 due to the payment 
beinq untimel.y• Al.so, immediately pay the 
afor~tioned five Carriers ten d.o1J.a.rs per week 
f.:rcm. January 17, 2914 until. the 'above five Carriers 

. receive their due money~ 

The Union ~s al.so requesting (so ordered) 
payment of $750.00 payable to HALe Branch 3825 
he~p' ~fray the .costs of, havi.ng .to· 're~atedly gri.eve 
untim.~ly pay adj·u~tments. 

Management wi1l. cease and desist being unt±mely 
concerning pay adju~tmen~s. 

It is so ord..ered. 
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The. grievance is 'sust'ai-ned and Onion's requested remedy is 

granted in accordance with the above.. 

Dated: June 29, 2014 
Fayette County PA 
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