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INTRODUCTION

A hearing was held at the Denver PD&C Labor Relations Conference Room on December 14,
2011. The partics agreed that the matter was properly before the Arbitrator for a final and binding deci-
sion under the terms of the National Agreement (NA)J1). All evidence and testimony were admitted
under oath duly administered by the Arbitrator. The hearing proceeded in an orderly manner. The advo-
cates had a full and fair opportunity to present their cases, examine and cross-examine witnesses, and
make oral and written arguments. Each party presented two witnesses. The Union called Mike Sullivan,
Formal A Representative and the Grievant, Donna Gloster. The Postal Service called Christopher Stroup,
Station Manager, and David Sims, Formal A Representative and detailed as HR Coordinator in Denver.

The Moving Papers were admitted (J2:1-851 ). In lieu of oral closing arguments, the advocates
agreed to file written post-hearing briefs postmarked no later than a January 27, 2012. The post-hearing
briefs were received by the Arbitrator on January 31, 2012, at which time the hearing was closed. The
Arbitrator will not reproduce entire sections of the NA; rather pertinent sections will be quoted as
essential and appropriate to the discussion.

The hearing was transcribed at the request of the Postal Service with proper notice to and no ob-
Jection. The Union did not want a copy of the transcript and nor would it pay the cost of a copy of the
transcript. An objection was raised to the recording of the hearing by a transcriptionist by the Union ad-
vocate. Also, he objected to a copy being sent to the Arbitrator on the grounds of ex-parte communica-
tion. After some discussion, the Union agreed to the distribution of the transcript provided it received a
copy at no cost when the post-hearing briefs were cross-mailed by the Arbitrator.

ISSUES

The parties were unable to agree upon the issue to be decided by the Arbitrator. The Step B

Team was unable to decide upon an issue, as well. The advocates authorized the Arbitrator to frame the

issue based upon the Step B Impasse Decision. The proposed issues are as follows.



The Union offered the issues as: “Did the Postal Service violate the National Agreement includ-
ing ELM 546 when they withdrew limited duty work from the grievant and then failed to search for and
provide limited duty work to the grievant? Is, what is the appropriate remedy?”

The Postal Service framed the issue as: “Did the Postal Service properly apply ELM 546 by
conducting a daily search and finding only limited work for the Grievant? If so, what is the appropriate
remedy?”

Alfter a thorough reading of the file, the Arbitrator concludes that the Union’s statement of the
issue is the most germane although both statements of the issue are very similar in substance.

BACKGROUND

The Step B Impasse Decision contains a number of undisputed facts submitted by the Formal
Step A advocates (J2:2). The Grievant is a Part-Time Regular (PTR) collector working six hours a day
who sustained an on-the-job injury on May 19, 1997. Management provided six hours of Limited Duty
work to her. On April 2, 2010, the Grievant was issued a new Modified Job Assignment (MJA) that pro-
vided two hours of work per day. She was told the Postal Service was unable to identify any available
work within her medical restriction to provide her a full days work. She was required to complete Form
3971 for the remainder of her work days. The Formal A parties agreed to “Undisputed Facts” including
that the Grievant worked six hours per day. She signed the April 2, 2010, MJA under protest and filed an
NRP grievance which was settled. She continued under the same job offer until May 26, 2011, when her
hours were cut. Her current MJA is the same, collections, but she is not allowed to work six hours. She
is allowed to work only two hours per day. The Step B Team received the grievance on August 18, 2011.
The case was impassed by the Step B Team on September 1, 2011, after which the Union moved the dis-

pute to arbitration.



POSITION OF THE NALC

The Union reviewed the pertinent history of ELM 540. In brief;, prior to 1979 ELM 546.21 pro-
vided that the Service was required to restore injured workers only to “established jobs” and “productive
employment” within medical limitations. However, these requirements were removed in the 1979 ver-
sion of ELM 540. The basic language has not changed since 1979. The Postal Service must (not may)
“make every effort” to find work consistent with SCFR 353.301(d). This included a variety of craft and
cross-craft assignments that included parts of other assignments. The revision of ELM 540 included
ELM 546.142 “pecking order” memorialized and affirmed in the JCAM. Numerous National arbitration
decisions have held that jobs for injured employees need not be operationally necessary or be a
preexisting duty assignment. The 1979 ELM sections have not changed in 30 years of application.

Furthermore, the burden of proofis a shifting as discussed in the Union’s review of a series of
National and Regional arbitration decisions.' The Union must show that the grievant has an accepted
claim and appropriate medical restrictions to allow the employee to work. The Postal Service must then
show that it followed the pecking order (ELM 546.142) with documented evidence that it was unable to
find work within 50 miles of the employee’s home facility. The Service may allege there is no work
available but a “bare assertion” is insufficient. If sufficient, the burden shifts back to the Union to show
that work was available. In both cases, the evidence must be substantiated. The NRP is not intended to
conflict with ELM 546, the language “necessary work” is not relevant. The Postal Service must follow
ELM 546 by making every effort to assign the grievant to limited duty within medical restrictions (ELM
546.141) and following the pecking order.

The Grievant in the instant case had an accepted claim and was given restrictions allowing her to

work a six-hour day. With the burden of proof shifted to management, it failed to provide persuasive evi-

' This arbitrator will not cite these decisions. The case numbers and arguments of the Union represent the salient
points from each of these cases and are cited in the Union’s post-hearing brief (88 pages) which both parties possess.
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dence that it tried to place the Grievant at each level of the pecking order about which she was ultimately
placed. There is no documentation to show that Manager Stroup conducted a scarch within 50 miles of
the Denver Post Office. PAW sheets are included only up to May 28, 2011, There are no PAW sheets in
the file for any days after May 28", There is no documentation that shows management actually made
the searches. The lack of documentation means that management has failed in mecting its burden of
proof. It made claims of no work available even though it failed to complete the pecking order.

The Union objects to several documents and arguments by the Postal Service as new evidence.
Included is an argument made for the first time at arbitration that the Union withdrew a prior case over
the Grievant’s limited duty job assignment on April 2, 2010. Second, the Moving Papers contained no
documents about Mr. Stroup’s search efforts. USPS Formal A representative David Sims confirmed this
fact in his testimony. The Agency failed to address the perceived “severe restrictions” of the Grievant or
its Formal A argument that cross-craft work was a contractual violation. The Grievant’s restrictions had
not worsened. Furthermore, management unilaterally classified work as non-productive or make work
including work the Grievant could have performed within her restrictions within her facility.

This case is about whether or not the requirements of ELM 546 have been met by the Agency.
The parties agreed at the National Level have agreed that the legal obligations of ELM 546.142 have not
changed since 1979 (M-1706). The procedure for assigning injured employees is well-established. The
obligation is ongoing and requires that the Agency make every effort to find work on a continuous basis.
The positions need not be bid positions but available work, not make work. The Grievant was found two
hours of work at her home office so management stopped looking. In doing so, management failed to
make every effort in applying the pecking order to find available work for the Grievant. The Union has
shown the work still exists and is being performed by other employees. Agency witness Sims confirmed
all the undisputed facts in Union Formal A representative Sullivan’s testimony.

The USPS violated the Grievant’s rights and protections with the EL-307, a manual which gives



employees the same rights as other handicapped individuals under the Rehabilitation Action of 1973 (see
5CFR 353.01). Under the Rehabilitation Act, the Postal Service is required to modify jobs to allow a
qualified person with a disability to perform the essential functions of a job. The NA, Article 21.4 pro-
vides for reasonable accommodation which falls within EL-307. A rehab assignment would not have
existed, but for legal, contractual and regulatory obligation to find work for the injured employee. Man-
agement failed to address the Grievant’s restrictions in the alleged search for work. Yet the Service
admitted it had legal and contrac-tual obligations to make every effort to find injured employees work.

It recognized the NRP did not change its obligation to limited duty employees and that it did not develop
new criteria for assigning limited duty work. In order to reach no work available, the Service changed
the criteria, eliminating duties previously offered the Grievant contrary to M-1706.

Hence, the Union concludes that the Service has unilaterally redefined a provision in the ELM
that has been applied by the parties since 1979. In spite of management’s claim that no work exists for
the Grievant in Denver, the Union argued it established that there was adequate, tangible work she could
perform. The work remains available as the Grievant and Manager Sims testified. Had the proper search
been performed, it would have been known if work had been available. There is no Agency evidence to
support any claim that no work was available or that it followed the pecking order. Economic factors do
not give management carte blanche to ignore its contractual obligations to injured employees as a means
to achieve greater efficiency.

The remedy requested includes making the Grievant whole for all lost wages, leaves, TSP bene-
fits and overtime. Also, the Grievant should be restored immediately to full limited duty as she worked
prior to implementation of NRP, a six-hour shift. Such a remedy is not undue enrichment and no such

arguments were advanced by the Agency.



POSITION OF THE USPS

The Grievant had accepted and signed in protest a MJA for two hours a day on April 2, 2011,
Capitol Station Manager Stroup had been informed that these duties were already performed by others as
part of their full-time jobs, and that the additional work for her had disappeared. Manager Stroup did
search clsewhere for work at Capitol and elsewhere using the Web ESP program, a search protocol that
allows local management to search for available work a within 50 miles radius. Most of the work found
was not within the Grievant’s medical restrictions. There was limited casing work to perform beyond
two hours. However, for the period April-May 2011 assisting on route inspections gave her up to a total
of six hours per day. Her hours were reduced back to two hours of casing per day at the end of May 2011,
The Union grieved the withdrawal of work.

The Union complained about the failure of management to use the Priority for Assignment
Worksheets (PAWs). However, those sheets were no longer in use when this grievance arose. The last
four items on the PAWSs have been superseded by the WebESP search process. It is management’s posi-
tion that, when available within her medical restrictions, the Grievant was provided work. The arguments
advanced by the Union throughout the grievance are essentially irrelevant since the NRP was no longer
in use. Furthermore, the Grievant was never sent home without any work. The Union’s arguments bear
no relationship to the present case but are the standard arguments the Union has made in all NRP cases.

Management followed the pecking order properly. Manager Stroup reviewed the WebESP data
daily provided WebESP sheets to show a consistent search for work. The drop in hours from 6 to 2 per
day was a daily variation over time that demonstrated management’s good faith efforts to actively look
and find work for her. Though taking sick and annual leave in June and July 2011, her work hours re-
mained confining to casing duties because of her severe restrictions. Her work hours increased in August
and September, first on an auxiliary route and then route inspections. At times she was allowed to

deliver express mail.



The gricvance was impassed at Step B the WebESP sheets that were stated to be attached at For-
mal Step A did not get included in the grievance file sent up to Step B, a fact not noted by either party.
Manager Sims testified that he included WebESP sheets in the file at Formal A. The Union steward,
Mike Sullivan, did not conduct any interviews with Manager Stroup. Had this been done, he would have
discovered that Mr. Stroup had found clerk work for the Grievant and did not limit the search to only car-
rier work. Nor did he reference any worksheets within the relevant time period. Worksheets were done
for the first four steps of the pecking order but the second four steps were now covered by WebESP.

The Postal Service argued it has shown that management properly maintained an ongoing search
for work for the Grievant in full conformity with ELM 546.142. Manager Stroup testified that he con-
ducted searches every day within and outside the facility trying to find more work for the Grievant. He
stated that looked for craft and clerk work inside and outside Capitol Hill. He found four extra hours of
clerk work at the GMF. Over the course of the year, there were fluctuations in the Grievant’s daily hours
from one to seven hours.

Although not entered into evidence, Mr. Stroup testified that he conducted WebESP searches on
a daily basis. PAW sheets in the file showed that he conducted daily searches for steps 1-4 daily within
the facility. There was no artificial restriction based upon NRP concepts such as “necessary work,” only
available work. The Service’s Formal A representative, David Sims, testified that Mr. Stroup did include
WebESP sheets in the Formal A file and that the entire file was shared with the Union. Mr. Sims did not
remember how many WebESP sheets were in the file but he did recall he gave the Union the whole file
that he had. This case is not about the legitimacy of the job or the withdrawal of any work. It is about
the good faith efforts by Mr. Stroup in an environment where the available hours fluctuated. There is no
guarantee that work will be found every day on every search. Had the Union been permitted the Web-

ESP sheets to be entered, the facts would have been substantiated.



ARBITRATOR’S FINDINGS AND DISCUSSION

The Arbitrator has studied the entire record including examination and cross-examination of both
witnesses, Moving Papers, NA and JCAM, other arbitration decisions and the post-hearing briefs of the
partics. The Union has the burden of proving a contract violation by a preponderance of the evidence.
The discussion below reflects the Arbitrator’s review and analysis of the complete record, and addresses
the compelling reasons on which the decision is based. Although not discussed directly in this opinion in
the interest of conciseness, all arguments made by the parties in oral argument and post-hearing briefs as
well as the voluminous documentary evidence have been considered.

This case, like many limited duty cases, arose within the context of well-known and acknowl-
edged economic realities facing the USPS. Mail volumes are down significantly, much of the manual
clerk craft work has been replaced by technology, annual losses have been staggering and there is a con-
tinuing reduction in force. But at the same time, the Postal Service has continuing obligations specified
in the NA and ELM 546 to employees who have been injured on the job with valid OWCP-accepted
claims. The work environment with less work available has employees in both crafts competing for the
remaining work that does exist.

Providing limited duty work assignments has become more difficult. ELM 546.141 and 546.142
as well EL-505 requires that limited duty employees be provided “adequate™ and/or “tangible” work. The
work available must be “adequate” or “tangible” work within an employee’s medical restrictions, not
“make work.” The limited duty assignment shall not be made to the detriment of a full-time regular em-
ployee on a scheduled assignment or give a reassigned PTF preference over other part-time employees
cult task than ever, placing greater emphasis on the search for “adequate” and/or tangible work. It is
well-established by National arbitral precedent and Regional arbitration awards, including several by this
arbitrator, that the obligation to “make every effort” provide limited duty employees with work is on-

going and may consist of tasks cobbled together from various sources. There is no requirement that the



work be part of a funded bid position.

For all the rhetoric argued in this case, the issue is a straight-forward matter. Did the Postal Ser-
vice withdraw limited duty work from the Grievant in violation of the NA and did it fail to conduct a
search for and provide limited duty work? It is not about WebESP, the computer-based program manage-
ment uses now to search for work outside the home facility at steps 5-8 of the pecking order. WebESP is
another way to conduct a search for available work and is still subject to the requirements and standards
imposed by ELM 546.141 and 546.142, as well as subsequent National and Regional arbitration awards.
It remains that a search must take place daily to find or attempt to find sufficient tangible work to fill out
a LDA. The assertion that a search was conducted must be supported by substantial documentation.

The Grievant has been employed by the Postal Service since November 23, 1985. She suffered
an on-the-job injury on May 19, 1997. Her claim was accepted by OWCP and she has been working in
limited duty assignments since her claim was accepted. The Grievant was given a limited duty job offer
(LDA) signed by her under “duress and pressure” on March 31, 2010 that provided two hours of casing
(J2:28). On occasion. she was assigned additional work at the GMF. A grievance was filed to restore
her six hour LDA and was resolved in the Grievant’s favor. This set of facts is sufficient to sustain the
Union’s prima facie burden of proof. On May 26, 2011, the undisputed facts show that her hours were
cut based upon NRP and she was not allowed to work six hours a day until she was restored to six days
after a grievance settlement was resolved in the Grievant’s favor.

At the end of March 2011, her manager informed the Grievant that the duties she had been given
at the GMF were no longer available because they were part of various full-time jobs. The Service argued
that the NRP ended in January 2011. However, there are many documents in the case file that refer spe-
cifically to NRP. For example, on one DOL Time Analysis Form (TAF) dated April 23, 2011 (J2:59),
the Grievant was sent home by the NRP on at least five days and required to use sick leave. Similarly, on

March 30, 2011, and April 4 & 5, 2011, the Grievant was given a partial day letter in which there is spe-
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cific reference is made to NRP and the search for necessary tasks (J2:60, 64, 67). Accompanying Forms
3971 referenced NRP, as well. TAC sheets supported the use of sick leave on these days. Without refer-
encing every instance, there are many more similar examples in the file referencing NRP within the rele-
vant time period (including but not limited to J2:211, 212, 213). The record does show that the parties
resolved the NRP-related matters in a separate grievance settlement. These matters are not part of the
instant grievance but serve as useful and important background. The issues remaining covering the period
late May 2010 to the date she was restored to six hours per day.

From the middle of May 2011, the Partial Day Letters deleted all references to the NRP, address-
ing only the requirements of ELM 5546.542 (J2:300f1). The NRP PAW sheets included in the file pre-
dated the changes made in May 2011. These sheets were dated backwards from March 3, 2011 (J2:306-
702). From May 2011 the PAW sheets use the term “adequate work” as opposed to “necessary work.”
However, these sheets only establish that Mr. Stroup conducted a search within the station and only up to
step 4. There is no evidence that he conducted a search outside the facility at steps 5-8.

There was testi-mony from HR Manager Sims that the WebESP printouts were included in the
file at Formal A when he signed off on the file’s contents. He does not know what happened to those
pages. However, he was emphatic that they were missing through no fault of the Union. There is no
listing for these documents on Branch 47's Formal Step A Attachment listing. (J2:3-4). The Step B Team
made its impasse decision based upon a file that did not include the WebESP documentation. The NA,
Article 15.2.(c) and (d) requires that all necessary facts and information be provided by each party at For-
mal Step A. It is the parties’ responsibility to assure that all the necessary documentation be included in
the file when it goes forward. If the material is not in the file, an attempt to introduce it at Step B or at
arbitration is an attempt to bring in new evidence.

It is well-established through many arbitration decisions that “the mere assertion” that a search

was made as required by ELM 546.142 is insufficient proof of said search. While Mr. Stroup gave what
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appeared to be credible testimony, still it amounted to mere assertions. He was able to account for some
of his assertions that he found her some work on occasion at the GMF through TAC sheets. There was
nothing to show documentation of his actual scarch, a strict requirement going based upon a National
Arbitration decision noted carlier whether the old phone method or new WebESP method was used.
There is no documentation to show that the search was conducted within the S0-mile radius although
there are several pages in the file which list the stations within 50 miles. There are some documents in
the file entitled, “Modified Assignments Pilot - Initial Actions” lists employees by office who presum-
ably are on an LDA. But there is no showing of what openings were by location or craft, or whether
there were greater or fewer openings than LDA employees in any craft. There is no explanation or anal-
ysis of what these documents, singly or taken together, establish, Thus, the documents are given no
weight in this decision.

The Grievant has been working six hours per day since September 2011. The work she performs
is the same work she performed before May 27, 201 1. Between May and September 2011 there is only
Mr. Stoup’s testimony that he was unable to find work for the Grievant. The previous mentioned Pilot
documents show what appear to be limited duty work by station but do not show whether or not work
was available. It only shows that some individuals were sent home on partial or full day letters. These
documents do not account for a myriad of other factors such as overlapping casing opportunities, limited
numbers of tours at a station (Capitol Hill has only one tour, for example) or the number of clerks on
LDA who would have priority for clerk craft work over letter carriers on LDA.

Management contended that the Grievant’s restrictions were so severe that she was restricted to
two hours of casing and essentially sitting. However, the evidence shows that the Grievant worked with
the same restrictions since 1997 until that LDA was withdrawn and replaced (J2:126-127). During that
period she testified that she performed all the duties listed in LDA and is still capable of doing so. She

was restored to the six hour assignment with the same limitations. As Arbitrator Axon wrote, the “Postal
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Service has a heavy burden to demonstrate that it can no longer accommodate that employee.” In the
Axon decision, the employee had performed the work for two vears. In the instant case. the Grievant had
performed the work for over ten years before the LDA offer was withdrawn, thus making management's
burden that much heavier that her restrictions were too severe to perform the work she had been perform-
ing for ten years. Mr Stroup did provide the Grievant other work intermittently at Capitol Hill and the
GMEF during the period the Grievant’s 2-hour LDA was in effect. This suggests that work was available
with or without reasonable accommodation as provided for in the Rehabilitation Act as incorporated in
the NA, Article 21 and the ELM.

Therefore, having carefully considered the entire record cxcept for the hearing transcript,* the
Arbitrator finds that the Postal Service violated the National Agreement and ELM 546.142 when it with-
drew limited duty work from the Grievant and then failed to search for and provide limited duty work to
the grievant.

Remedy

The Grievant shall be restored to her former six hour assi gnment for the period from May 27,
2011, the date the six hour LDA was withdrawn to the date she was returned to the six-hour assignment.
She shall be made whole for this period of time including wages, all leaves and TSP, The parties shall
meet to determine and agree upon the specific amounts involved. The Arbitrator shall retain jurisdiction

for ninety (90) for the sole purpose of assisting the parties with the remedy and to assure its implemen-

tation.
AWARD
The grievance is sustained. The remedy shall be as stated in the last paragraph above.
March 2, 2012 Jor Athan g.yMonat, Ph.'i)., Arbitrator
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