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October 19, 2012 

Ken Lerch 


President, NALC Branch 3825 


PO Box 1398 


Rockville, MD. 20849 


RE: MSP Grievance and attachments 

Dear Ken, 

As per conversation concerning the above: One part is the white paper we put together. 

We had filed approximately 40 separate grievances before we were told there was 

no merit. 

Other attachments are the original impasse, request for arbitration, letter not to appeal, 

my letter requesting a response(this was "CCed" to President Rolando, Cirelli, notification 

to Branch Presidents that he was attempting to negotiate a reduction in MSP scan pOints. 

The final document was a separate MSP case that the B Team denied the grievance based on 

Cirelli's involvement(see page 6, par. 2. If you have any questions, please call me. 

Yours for the Union, 

~~ 
Walter Barton 


President 


630 BROADWAY· AMITWIUE, NY 11701-2119 
Telephone (631) 789-1616 

WALTER BARTON, President 



1) 8190 grievance 

2) Formal A appeal 

3) Robert Tim Brown Arb decision 

4) MSP 2002 copyright 

5) Ken Hale letter, March 18, 2010 

6) Ron Mirro letter, April 12, 2010 

7) Management opening in Brown case 

8) Management brief in Brown case 

9) Brooklyn MSP decision 

10) Management letter to Larry Cirelli 
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Date Received at Step B (MMlDDIYYYY) 

d UNITEDSTIJTES 
- POSTJ!L SERVICE. USPS-NALC Joint Step A Grievance Fo m 

INFORMAL STEP A - NAlC Shop Steward Completes This Section . , 

1. Grievanfs Name (Las~ first, middle initial) 2. Home Telephone No. 
Class· Action 

3. Seniority Date (MMlDDIYYYY) 14. Status (Check one) 5. Grievanfs SSN 

OFT OFTF DPTR DpTF DTE 
6. InstallationlWork. Unit 7. Anance Number 

8. NAlC Branch No. /9. NAlC Grievance No. 110. Incident Date (MMIDDIYYYY) 11. Date Discussed with Supervisor (Filing Daa) 

6000 
12a, Companion MSPB Appeal? 12b, Companion EEO Appeal? 

Dyes DNo DYes DNo 
138. Supervisor's Printed Name and Initials (Completed by Supervisor) 13b. Steward's Printed Name and Initials (Completed by Steward) 

FORMAL STEP A  Formal Step A Parties Complete This Section 
14. USPS Grievance No. 

1S.lssue Statement/Provide Contract Provision(s) and Frame the Issue(s) 

Did the..p.ostaI Service violate~ but not limited to Articles 1,3,5,15,19 and/or 34 ofthe National Agreement as well aslor the 3/13/2~02
MSP memo, related handbooks/manuals and/or Arbitration Case # B06N-4B C 10222525 when they unilaterally implemented and 
increased MSP scan points to a maximum of 18 at the Post Office on 1 Ifso, what shall 
the remedy be? 

-qq •••...•. q ...... _... .... ........... •• q' .' .•• ' • •... '" .•.•• ........... - •••••.• ............. II 
16. Undisputed Facts (Ust andAttach All Supporting Documents) Attachments? No 0 Yes Number___ 

17. UNION'S ful, detailed statement of disputed facts and contentions (Ust and Attach Attachments? 0 No 1&1 Yes Number
All Supporting Documents) 

a 
18. MANAGEMENTS full, detailed statement of disputed facts and contentions (Ust and Attach Attachments? 0 No 0 Yes

All Supporting Documents) 

19. Remedy Requested/Offered 

Allletter carriers affected by the increase total 18 scan points shall be made whole. This shall include, but not limited to, a total of 112 
not to exceed 3 in the office and 9 on the street. All discipline that was issued because of the additional scan points to be rescinded 

d ed An L $500 tarydama h Db Ld da t hItter . h am tedbyth 'I t ra1an expung ongomg mane ges a epal per y oeac e carner W 0 was ec eum a e 

increased 18 MSP scans, from the implementation of the additional scans until the practice ceases and the maximum 12 scans (3 in 

the office, 9 on the street) are restored. Payment of interest on the above monies shall be paid at the Federal Judgment Rate. 
 a 

20. Disposition and Date (Check one) Date of Formal Step A Meeting (MMlDDIYYYY) 

o Resolved o Withdrawn o Not Resolved 
21a. USPS Representative Name 21 b. relephone No. (Includ& Area Code) 

, 

21c. USPS Representative Signature 21 d. Date (MMIDD/YYYY) ! 

228. NALC Representative Name 22b. Telephone No. (Includ& Area Code) 

22c. NALC Representative Signature 22d. Date (MMlDDIYYYY) 

PS Form 8190, August 2002 (Page 1 of 2) 



RE: 18 MSP Scan points: 

Grievance: CLASS Action 

Issue: Did management violate the National Agreement but not limited to Articles 1,3,5,15,19 

and 34, the 3-13-2002 MSP memo, related handbooks/manuals and Arbitration case # B06N

4B-C 10222525 when they unilaterally implemented and increased MSP Scans to a maximum of 

18 at the Post Office on ? 

If there was a violation, what shall the remedy be? 

The union contends that management at the _________ Post Office violated 

numerous provisions of the National Agreement when they unilaterally increase scans pOint 

beyond the authorized allowed 12 scan points to 18 without negotiations with the union at the 

local level. This would constitute a breach of Articles 1, 3 and 5. 

The parties have agreed that there are only 12 allowable scans points per the 2002 "copy 

righted" Managed Service Point training manual. By unilaterally increasing the scan 

points to 18 management has violated their mutually agreed to understanding. 

Arbitrator Robert Tim Brown's decision of August 19,2011 addresses many of the issues 

involved in this grievance. In addition, management's argument's in this case clearly support 

the Unions position that a total of only 12 scan points was agreed to by the Memo of 3-13

2002. This is an agreement that falls under the provisions of Article 19. 

Finally, the union contends that management has failed to follow the procedures outlined 

in the 2002 understanding which also falls under the gUidelines of Article 19 of the National 

Agreement. 

This includes but is not limited to: 

1) Communication to employees, 2) Consultation with Carrier input, 3) Training, 4) Creating 

Carrier MSP location reports, 5) Placing scan point information on form 1564-A CARRIER ROUTE 

BOOK, 6)Copies of location cards to be cased with routes, 8) Copy of Pivot Plans, 9)Granting 

additional time for new office and street functions and completing new form 1840. 

Remedy: All letter carriers who have been affected by the increased total 18scan pOints shall 

be made whole. This shall include but be not limited to reducing MSP scans to a total of 12 not 

to exceed 3 in the office and 9 on the street. 



Continued Remedy: 

All discipline that was issued because of the additional scan points must be rescinded and 

expunged. An ongoing $5 dollar monetary damage shall be paid per day to each letter carrier 

who was affected by the unilateral increased 18 MSP scans the start of the additional scans 

until the practice ceases and the maximum 12 scans{3 in the office and 9 on the street) are 

restored. Payment of interest on the above monies shall be paid at the Federal Judgment Rate. 



REGULAR ARBITRATION PANEL 

In the Matter of an Arbitration 
Grievant: 


Between 

Post Office: 

United States Postal Service 
USPS Case No.: 


And 

NALC Casj~ No.: 

National Association of Letter Before: Robert Tim Brown, Arbitrator
Carriers.. AFL...CIO 

Appearances: 

For the Postal Service: Dorothy Atkinson, Labor Relations Specialist 

For the Union: Walter Barton, President, Branch 6000, NALC; 
Ka.thleen Friedman, Financial Secretary, Branch 6000 

Place ofHearing: USPS LI District Offices) Islandia, NY 

Date ofHearing: March 11, May 10,2011 

Date of Award: August 19,2011 

Relevant Contract Provisions: Art. 8, 15, 19 

Contract year: 2001-2006 

Type ofGrievance: Contract (MSP Scan Points) 

Award Summary: The Service was specifically permitted under a step 4 settlement cited in 
the JCAM to the National Agreement to set the number ofMSP scans, and its 9 year 
forbearance ft·...... doing so pursuant to an oral agreement that preceded that step 4 

Long Island District 

Class Action 

se Ie nt;' not bar it from doing so in 2010. 

cc: 	 Walter Barton; Larry Cirelli, Dorothy Atkinson, Manager, Labor Relations 
(Washington); Arbitration Processing Center (Washington, D.C.); Area 
Manager Labor Relations (Windsor) 



AWARD 

This case was heard under the auspices of the Regular Arbitration Panel for the 

Long Island District, pursuant to the coillective bargaining agreement between the United 

States Postal Service and the National Association of Letter Carriers, AFL-CIO. Hearing 

was held on March 11 and May 10, 2011 at the USPS District office in Islandia, NY. 

Walter Barton, President, L1 Merged Branch 6000, NALe represented the Union and the 

Grievant at the hearing, assisted by Financial Secretary Kathleen Friedman, and Labor 

Relations Specialist Dorothy Atkinson represented the Postal Service. Each side was given 

a full opportunity to call witnesses and to cross-examine witnesses for the other side. At 

the close ofhearing the parties requested leave to file post-hearing briefs, and did so. 

have carefully considered the record, the testimony and the able argwnents and briefs of 

the parties in reaching my decision. Th(: parties consented to an extension until today for 

the issuance and postmark of this award .. 

The issue in this case, as set forth in the step B decision, was as folJows: 

Did Managenlent violate the National Agreement and Past Practice when they 
unilaterally implemented and increased the MSP scan points!> and, if so, what shall 
the relnedy be? 

INTRODUCTION 

1. Arbitrability issue: At hearing the Service's advocate raised an issue ofsubstantive 

arbitrability, essentially asserting that the: subject matter ofthis arbitration was reserved to 

the national level. The advocate argued at length that this arbitrator had no authority to 

hear this issue, and I have considered those arguments carefully and concluded they must 

be rejected. 

This agreement, in language quoted elsewhere in this agreement> restricts my 

authority to the terms ofthis agreement and forbids me from adding to or altering it. It 

also provides a vehicle for diverting a gri,evance that either party believes to implicate a 

national interpretive issue to the national level, and that can be done even on the eve of 

hearing. The latter has not occurred here. On the other hand, where there exists national 

level authority or precedent, either arising out ofa step 4 settlement or a National 

Arbitration Award, I am bound to follow that authority or precedent and will do so. 

Stating this more directly, where the case has not been diverted to step 4 (out ofmy 
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jurisdiction at least temporarily), and the issue has been settled nationally, the party whose 

position is supported by the national level authority is entitled to rely on it, but the dispute 

is arbitrab1e. 

The advocate is correct that no regional arbitrator may decide a national issue, but 

where the dispute is allowed by the parties to proceed regionally the arbitrator decides the 

case based on aJl available authority. 

Finally, the grievance and arbitration language is otherwise quite broad, and 

encompasses any dispute arising out of the agreement. This dispute centers on whether a 

past practice exists and is binding, and that subject is explicitly treated in the agreement. 

2. Merits: Letter Carriers have since 20101 been required to check in at various locations in 

the course of their duties, using a hand hdd scan tool to read a bar code that appears on a 

label placed along their route (often in or near customer letter boxes), and on street mail 

deposit boxes and relay boxes. The scans verify that the Carrier has stopped briefly at a 

particular spot in order to record his/her rnomentary presence, and the resulting electronic 

record can be and is used for various purposes. It can be used for scheduling analysis, 

verifying that the Carrier is discharging duties in the right sequence and on or off schedule, 

and as an investigative tool in following up on customer complaints, and perhaps for other 

purposes. 

Since around 2001, Carriers at this and several other Long Island Post Offices were 

required to scan at 4 points outside the ofllce, and three times more at the office. In 2010, 

management added two additional street scans for the Carriers at these locations including 

Cold Spring Harbor, and the Union grieved (in this case at Cold Spring Harbor), asserting 

that a binding past practice and an oraJ but explicit union-management agreement bound 

the Service to continue the practice until and unless it was able to negotiate a change with 

the Union. The Service responded with the assertion that it had a right to detennine the 

number and location of scan points and had no obligation to the Union that limited that 

right. That is the dispute that is in issue in this case. 

TESTIMONY AND EVIDENCE 

NALC Branch 6000 President Walter Barton testified on behalf of the Union. He testified 

that he had learned from Dominic Prestano, his predecessor as Branch 6000 President that 

in 2001, an agreement had been reached with then Long Island District Manager Thomas 
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Rosati to utilize the 7-scan pattemjust as it existed prior to the change that gave rise to this 

grievance, and that the Service had never since deviated from this practice. He identified a 

series of letters between himself and Long Island Manager Ronald Mirro, which began, he 

testified, when he Jearned ofplans by District management to increase the number of 

scans. 

Ken Hale wrote to Barton on March 18, 2010, as follows: 


You recently called nle and indic:ated that you had an agreement with the 


former District Manager, Thomas Rosati, that there would be no more than 


four MSPs for street duties. We are being infonned that on or about 2001, 


there was a verbal agreement between Dominick Prestano, your 


predecessor and Mr. Rosati. We are unable to find any written agreement 


on this issue. In the absence ofany written statement, we are informing 


you that this past practice will cease no sooner than 30 days from this 


letter. 


A Step 4 dated March 13,2002 (Q98N-4Q-C 01045840-copy attached) 

states in pertinent part "The Managed Service Points (MSP) initiative is a 

national program intended to facilitate management's ability to assess and 

monitor city delivery route structure and consistency of delivery service. The 

following reflects the parties understanding ofMSP: The parties agree that 

management will determine the number ofscans on a city delivery route ... It 

The MSP requires a minimum of four and a maximum ofnine street scan 

points. We will be reviewing rout.~s in the future as per this step 4. 

This notification will give you sufficient time to discuss any ofyour 

concerns with me. Ifyou wish to D),eet on this issue, please let me know and 

a mutually agreeabJe date and time will be arranged. 

Barton responded on as follows: 

I am in receipt ofyour letter ofMarch 18th concerning the above subject. As per 

your comments, I am requesting to meet with you to discuss the related 

subject. 
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There has been an ongoing past practice as you stated that began with your 

predecessor, Thomas Rosati. This practice that was established throughout the 

LI District included 7 scans only. They are: 1) Hot case, 2) depart to route, 

3)first delivery, 4) last delivery before lunch, 5)first delivery after lunch, 6) last 

delivery and 7)retum to office. To add any "new" scan points there would 

need to be justification and agrel~ment between lahor and management. 

1 am available to meet with you on April 7, 8 and 9th
• r will be on vacation 

starting March 25 and returning April 6th
• I will also be available on April 16. 

If none of these dates are convenient please provide those dates when you will be 

available. 

On April 12, 2010, Manager Operations support Ronald Mirro wrote to Barton as 

follows: 

By letter dated March 18,2010, District Manager Ken Hale advised 'you that no 

sooner than 30 days from that letk:randin accordance with a Step 4 dated March 13, 

2002, routes would be reviewed and the MSP Scan Points on the street could be 

increased from four to nine scans. By letter dated March 23, 2010, you requested a 

meeting to discuss this change. 

On Thursday, April 8,2010; a me:eting was held at you request in the Executive 

Conference Room of the Long Island District Office_This letter is to memorialize 

what was discussed and agreed to at that Meeting. 

At the NALC's request it was mutually agreed that John Tortorici will identify the 

offices that are continually over SPL Y regarding overtime. He will provide the 

NALC a list ofthe top ten offices experiencing the highest number ofhours for 

extension of street time, by route ifpossible. Once that list is received by the 

NALC, it was agreed to allow the union to intercede so the officerS ofthe NALC 

can visit and/or review with those Carriers in those offices to detennine what, if 

any deficiencies exist resulting in the extension ofstreet time. They will work 

with the carriers to correct any de1fJ.ciencies noted when these reviews are 

conducted. Management is continuing with our notification to the NALC that they 

we [sic] reserve the right to implelnent the increase in the MSP scans following the 

review by the union. 
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On April 16, 20] 0, Barton wrote the following to Barton: 

I am in receipt ofyour letter of April 12th. Unfortunate1y, I was out of town until 

today. I have copied the Infonnation and provided it to my Full-Time officers. 

Please clarify, however,-which 10 offices are the priority. You have listed "current 

week" and "year to date." Do you want to work on the offices using 

the "highest" number of hours 0)' the Ithighest" percentage. Some ofthem fall into 

both categories. Please advise. 

Also, as per your letter it would c~xpedite the process ifJohn Tortorici could identify 

the specific route(s) where street times are being extended in the specific offices. 

Finally, Branch 6000 is also reserving its right to challenge any unilateral change in 

what has been the established past practice and understanding as to what are 

the authorized number ofscan points in the Long Island District on each letter 

carrier route. 

On April ] 9, 2010, Hale wrote the following to Barton: 

On March 18, 2010, we notified you that in no sooner than 30 days, we were 

ending our past practice of not having more than four MSP scans for street duties 

ofa route. On April 8, 2010, there was a meeting held on this issue at your request. 

On April 12, 2010, we sent you a summary of the results of the meeting. It was 

verbally agreed that you would bc~ sent the 10 offices that had the worst street time 

in the Long Island District. You requested an opportunity to review the 

information and have discussions with the carriers. We also notified you that we 

retain the right to increase the MSP scans for street duties as per the Step 4. 

On April 7, 2010, there was a meeting held between the NALC and USPS relevant 

to FSS and the excessing of Letter Carriers that will occur upon its implementation. 

This is to advise you that no sooner than April 24, 2010, each of the offices who 

will have their mail processed on the FSS, will be reviewed to increase the MSP 
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scans for street duties on the routes. 

We intend to honor our agreement. However, we will provide you with the 10 

non-FSS offices that have poor street performance. 

On April 20, 2010, Barton wrote to Hale, as follows: 

Although your letter did not indicate it, I have been advised 

that John Tortorici has sent instructions to the FSS offices 

nlandating that they all must add 2 more MSP street scans to 

each route. 

Your letter indicates that each of those offices (FSS) will be reviewed 

before taking such action: Thiis is very disappointing and has been a 

misrepresentation Of the meeting had with your Postal Operation Managers 

and Labor Relation representatives of April 8, 2010. 

At the meetings that were held on both April 7 and 8, 2010, not once 

did any of your representatives indicate there was any justifiable reason to 

add solely MSP scans to FSS offices. 

The conversation on April 8th discussed offices where carriers were 

exceeding authorized times. There were very few specifics and that is why 

there was agreement to review the 10 offices with the highest times. 

I am including and E-mail correspondence from Ron Mirro that I 

received on April 12 as well as my response to that letter. My officers 

and I made a commitment to w'ork in good faith on the issues we 

discussed in a cooperative manner. The recent correspondence from 

you is disappointing since I believed we did not want to create an 

adversarial environment in view of the massive changes that will be 

taking place in the near future. 

I am, therefore, requesting that you rescind the decision to "add" more MSP 

scans and allow us to work on what we agreed to. Again, the meeting did not 

distinguish between FSS and non-FSS offices. 

Barton testified at length regarding the series of meetings and letters, and the essence ofhis 

testimony was that although management appeared to be holding the possibility of working 
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with the Union to eliminate what it believed was excessive street time, and made a 

commitment to provide a list of the most troublesome offices in this regard, it never 

provided the list, and simply went ahead with its plan to add the scans, acting in disregard 

of its commitment to the Union in thos(~ meetings and letters, and in violation, in his view, 

of its oral 2001 abYfeenlent (which had been related to him by Prestano) to keep the number 

of scans at what was then the status quo. 

Barton also identified an MSP nlanuaI dated in 2001, that he said he found in the 

Union's files from the period Prestano was president. That manual, he noted, required, in 

addition to District approval to increase the number of scans, a requirement that the request 

for approval include justification for the request. He testified that no such justification was 

provided in the process, and he received, in response to infonnation requests, no evidence 

that such justification was provided at the time the district decision in the current case was 

made to increase the number ofscans. 

Finally, he identified a later manual, dated in 2002, which he acknowledged that 

the Service asserted was the final, official manual, and which he said had not been in the 

Union's possession prior to this case but which he said was given to him during the 

grievance process. Notable differences between the two manuals were that the later one 

had a copyright date and more detailed identification data on its front, and also that it 

omitted the justification step, but still required district approval. Neither manual required 

or mentioned consuJtation with or approval with the Union. 

[Neither side presented evidence of transmittal of either manual to the National union in 

the step required by Article 19 for such new "handbooks and manuals" language!> nor of 

any grievance filed at the National level pursuant to that article by the Union. The 

existence ofthe 2002 step 4 settlement hints, however, that the Union was aware of, and 

protested, in some fashion, the procedure:. and settled on the step 4 letter mentioned 

elsewhere in this decision. The Union did not present the underlying grievance trail leading 

to that step 4 settlement nor did the Servj(~e, and much might have been learned from that 

data] 

L.I. District Manager Operations Programs and Support Ron Mirro testified on behalfof 

management. He testified that street scans were used to help analyze the use of time in the 

street, and were helpful both in locating thne wasted and in identifying areas in which extra 

time for carriers was needecl He said that the district was generating pressure to increase 
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the number ofscans to control the expansion of street time, and also because a new sorting 

machine ("FSS") was coming in, and there was an anticipation ofexcessing surplus staf 

when this occurred. He said that this re:quired accurate data. 

Mirro made reference to the 2002 manual that he said was the governing document for 

changing the number of scans, and he said the change was pressed for and approved by 

District Manager Ken Hale. He said the justification was explained to the Union at 

lneetings, and that there was ample justification for doing this. 

District Manager Ken Hale testified that one impetus for increasing the scans was that the 

Area Manager put up a list of the number of scans used in various districts, and the Long 

Island District had the fewest number by far. He said that he also wanted to prepare for the 

installation of the new FSS machines by improving street perfonnance, and targeted the 

zones that were to receive those machines. 

He said he notified the Union through Barton, and when asserted the existence of 

the 2001 agreement, he had no record or knowledge of it. He said he does not and did not 

believe he needed the approval of the Union to increase the number ofscans. 

Barton was recalled to emphasize that the review ofexcess street time promised in the 

meetings was never performed. 

POSITIONS OF THE PARTIES 

Union: The Union's argument is grounded entirely on the position that the outcome here 

is ruled by a Jongstanding and binding pa.st practice, which in turn emanated out ofa 

negotiated agreement between the respective predecessor top local officials of the parties, 

Prestano (Union) and Rosati (USPS Long Island District). It argues that the practice was 

consistent, well known, accepted and of long duration, and was then the subject of local 

negotiations which were aborted by the 8ervice in bad faith. It argues that the practice 

may now be changed only through good faith negotiations. 

The Union quotes one ofHales' letters as concluding: 

We intend to honor our agreement. However, we will provide you with the 10 

non-FSS offices that have poor street perfonnance. 
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The Union cites an award by Arbitrator Bahakel dated March 6,2009, in which that 

arbitrator found that an established past practice that arose out ofa negotiated 

agreement was binding on the parties, not because it was a past practice but because of 

the agreement on which it was based~ and noted that that agreement arose out ofan 

exchange of concessions. It cited an award by Arbitrator Williams that found that a 

practice of many years ofpermitting 15 minute breaks despite a national memorandwn 

ofunderstanding permitting only ten minute breaks established a binding practice that 

took on the "mantle" ofcontract language. 

The Union argued that the unrebutted testimony ofthe local steward was that the 

additional scans imposed an additional burden to maintain street times, and raised the 

possibility ofdiscipline arising from a failure to maintain street times. It argued that the 

testinlony of the Union witnesses was clear and generally unrebutted, while 

management testimony was vague and characterized by memory lapses. 

Postal Service: The Service argued that the practice may have existed, but it is not 

bound to continue it, and the existence of both MSP manuals, one of which is more 

permissive than the other and postdates the institution ofthe practice, supports that, as 

does the step 4 settlement in the JCAM vihich it asserts expressly permits the Service to 

set the nwnber ofscan points. The service argued that the arbitrator has no authority to 

depart from the 1anguage of the JCAM and the Nationa1 Agreement, and that the MSP 

manual which it asserts was clearly made official only in the mote permissive, 2002 

version, is also part ofthe contract by vir1tue of Art. 19. It argues that the Union's 

evidence as to the 2001 oral agreement was vague and should have been supported by 

the testimony of the person whop negotiated it. 

It argued that there were sound business reasons for making the change, and that 

the change had the most minimal effect on the working conditions of the Carriers, in 

that they added only a few minutes at most to their duties. 

DISCUSSION 

The National Agreement provides substantial guidance on the subject ofpast 
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practice: 

JCAM Art. 5 Past Practice 

The following explanation represents the national parties' general agreement on the 

subject of past practice. The explanation is not exhaustive, and is intended to provide 

the local parties general guidance on the subject. The local parties must insure that the 

facts surrounding a dispute in which past practice plays a part are surfaced and 

thoroughly developed so an informed decision can be made. 

Article 5 may also litl1it the enlployer's ability to take a unilateral action where a 
valid past practice exists. While most labor disputes can be resolved by application 
of the written language ofthe Agreement it has long been recognized that the 
resolution ofsome disputes reqlJlire the examination ofthe past practice ofthe 
parties. 
Defining Past Practice 
In a paper given to the National Academy of Arbitrators~ Arbitrator Mittenthal 
described the elements required to establish a valid past practice: 
• Firs4 there should be clarity and consistency. A course ofconduct which is vague 
and ambiguous or which has been contradicted as often as it has been followed can 
hardly qual ify as a practice. But where those in the plant invariably respond the 
same \\iay to a pa11icular set ofcond itions, their conduct may very well ripen into a 
practice. 
• Second, there should be longevity and repetition. A period of time has to elapse 
during which a consistent patternl of behavior emerges. Hence, one or two isolated 
instances ofcertain conduct do not ordinarily establish a practice. Just how 
frequently and over how long a period something nlust be done before it can be 
characterized as a practice is a matter of good judgment for which no fomlula can 
be devised. 
• Third., there should be acceptabill ity. The employees and supervisors alike must 
have knowledge ofthe particular conduct and must regard itas the C01Tect and 
customary means of handling a situation. Such acceptability may frequently be 
implied from long acquiescence in a known course ofconduct. Where this 
acquiescence does not exist, that its, where employees constantly protest a particular 
course of action through complaints and grievances, it is doubtful that any practice 
will be created. 
• One must consider_ too, the underlying circumstance which give a practice its true 
dinlensiol1s. A practice is no broader than the circumstances out ofwhich it has 
arisen, although its scope can always be enlarged in the day-to-day administration 
ofthe agreement. No meaningful description ofa practice can be made without 
mention of these circumstances. For instance, a work assignment practice which 
develops on the afternoon and midnight shifts and which is responsive to the 
peculiar needs for night work cannot be automatically extended to the day shift. 
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The point is that every practice must be carefully related to its origin and purpose. 
• Finally. the significance to be attJibuted to a practice may possibly be affected by 
whether or not it is supported by nlutuality. Some practices are the product, either 
in their inception or in their application, of a joint understanding; others develop 
l)'on1 choices made by the employer in the exercise of its managerial discretion 
"vithout any intention of a future commitment. 
Functions of Past Practice 
In the same paper. Arbitrator Milttenthal notes that there are three distinct functions 
of past practice: 
To Implement Contract Language. Contract language may not be sufficiently 
specific to resolve all issues that arise. Tn such cases~ the past practice of the parties 
provides evidence of how the provision at issue should be applied. For example, 
Article] 5, Section 2, Step 3 of the 1978 National Agreement (and successor 
agreements through the 2000 National Agreement) required the parties to hold Step 
3 meetings. The contract language .. however, did not specify where the nleetings 
were to be held. Arbitrator Mi ttenthal held that in the absence of any specific 
controlling contract language, the: Postal Service did not violate the National 
Agreement by insisting that Step 3 meetings be heJd at locations consistent with 
past practice. (N8-NAT-0006, July 10, 1979, C-03241) 
To Clarify Ambiguous Language .. Past practice is used to assess the intent of the 
parties when the contract Janguage is ambiguous, that is, when a contract provjsion 
could plausibly be interpreted in one of several different ways. A practice is used in 
such circunlstances because it is ,lin indicator ofhow the parties have mutually 
interpreted and appJied the ambiguous language. For exampJe, in a dispute 
concerning the meaning of an LMrOU provision, evidence showing how the 
provision has been applied in the past provides insight into how the parties 
intcrpreted the language. If a clear past practice has developed. it is generally found 
that the past practice has established the meaning of the disputed provision. 
To Jmplement Separate Conditions of Employment. Pa.~ practice can establish a 
separate enforceable condition of ,employment concerning issues Wl1el"e the contract 
is '''silent.'' This is referred to by a valiety of terms, but the one most frequently 
used is the silent contract. For example, a past practice ofproviding the local union 
with a file cabinet may become a binding past practice, even though there are no 
contract or LMOU provisions concel11ing the issue. 
Changing Past Practices 
The manner by which a past practice can be changed depends on its purpose and 
how it arose. Past practices that irr,lp1ement or clarify existing contract language are 
treated differently than those concenling the "silent contract." 
Changing Past Practices that Implement or Clarify Contract Language.. 
If a binding past practice clarifies or implements a contract provision, it becomes, 
in effect. an unwritten part ofthat provision. Generally, it can only be changed by 
changing the underlying contract language, or through bargaining. 
Changing Past IJractices that Implement Separate Conditions of Employment 
If the Postal Service seeks to change or terminate a binding past practice 
implementing conditions of employment concerning areas where the contract is 
silent, Article 5 prohibits it from doing so unilaterally without providing the unjon 
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appropriate notice. Prior to making such a change unilaterally, the Postal Service 
must provide notice to the union and engage in good taith bargaining over the 
inlpacl on the bargaining unit. If the parties are unable to agree~ the union may 
grieve the change. Management changes in such "silent" contracts are generally not 
considered violations if 1) the company changes owners or bargaining unit, 2) the 
nature of the business changes or, 3) the practice is no longer efficient or 
ecollonlicaJ. The first of these has rarely arisen in Postal Service cases involving its 
numerous bargaining units. 
A change in local union leadership or the arrival of a new postmaster or supervisor 
is not~ in itself: sutncientjustification to change or tertninate a binding past 
practice. as noted in the previous: paragraph. 

The 2001 Step 4 settlement to which Hale referred in his March 18,2010 letter is 

incorporated into the JCAM, and following its recital that '~[t]he parties agree that 

management will determine the number ofscans on a city delivery route ... " it details a 

series of limitations on the use ofthe scans and protection ofCarriers with relation to the 

scans. Notably the document states that the scans may not be used alone to judge 

performance or to serve as the sole basis IOf discipline (although they may be used along 

with other evidence to prove misconduct)~ and requires inclusion ofscan time in route 

inspections and counts. Scans also were precluded from being used as time card data. 

The structure ofthe settlement clearly implies that some form ofnegotiation, with 

give and take on each side, occurred prior to formulation ofthe letter. The implication, 

nlore specifically, appears to be that the Union objected in some respect to the 

establishment and/or the use and administration ofthe scans, and settled on certain 

protective language, but did not achieve a limitation on the detennination ofthe specific 

nurrlber ofscans by management. The latter implication cannot be ignored, and there is not 

much room here for the Union to argue that Barton's oral rendition ofhis understanding of 

the agreement reached by Prestano and Rosati constituted a management waiver of its right 

to manage, and if it did, that that waiver survived the drafting of the 2002 Step 4 settlement 

A major problem for the Union here is that Prestano did not testify, nor did Rosati, 

and there was necessarily, because Barton 'was not personally involved in the agreement he 

said was negotiated between those officials:, a lack ofdetail as to just what generated the 

agreement and what its specific terms were, whether there was an exchange of 

consideration for the Service's ceding its right to manage in this fashion, and what the term 

ofthe agreement would be. Those tenns were not (so far as the evidence shows) reduced to 
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writing andlor incorporated into a memorandum ofunderstanding, and there was no hint of 

what authority either of those individuals had the authority to agree to terms that would still 

be binding after the issuance a few months later ofa step 4 agreement plainly inconsistent 

with them and drafted by the Union's National President and a USPS headquarters 

representative. 

My reading of the Union's excerpted sentence in Hales letter ("We intend to honor 

our agreement") is that, taken in the context ofa letter repeatedly asserting management's 

right to set the number ofscans, that sentence refers to the agreement to review the stations, 

an agreement that most 1ikely was not honored, but not the Union's asserted agreement to 

maintain the previous number of scans. 

It is nonetheless the case that Barton's testimony was the only testimony on the 

subject ofthe 2001 agreement, and as sueh, it was evidence ofwhat his understanding was 

at the time, of what Prestano and Rosati had agreed to. 

The other relevant evidence on the subject ofthe Service's authority to make such 

local changes consisted of three documents: The 200 I MSP Manual that Barton said he 

was given many years ago, the 2002 Manual identified by management as the official one, 

and the step 4 settlement incorporated int() the JCAM. While the identification ofthe two 

manuals was somewhat vague and there may be some doubt as to which one was binding, 

both appeared to contemplate that the number ofscans would be set by the local offices 

with the approval of the district, while the later one eliminated a requirement set forth in the 

earlier one that justification be provided. It was the Union's burden to prove this case, and 

the issue was left open. 

That leads into the step 4 settlement, which plainly gave management the right to 

determine the number ofscans, and its content and date (March ]3, 2002) certainly suggest 

that the settlement arose out of a dispute over the institution ofthe MSP program, which 

Barton testified began in 2001. Either ofthe parties could have found and produced those 

files to show exactly what led to the settleInent, and neither did so, and given the Union's 

burden, it is its failure to do so that generates at least somewhat ofan adverse inference that 

one ofthe issues in dispute at that time was whether management had the right to set the 

number ofscans. The resulting step 4 settlement said plainly that it did, and gave the Union 

several items ofsome value in return. 
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I therefore must conclude that this is an issue as to which there is clear contract 

language which accords to management the right to set the number ofstreet scans. 

The next issue is the effect ofthe past practice in the context ofthat language. The 

Union correctly argues that that it has proven that there has been a longstanding, consistent, 

accepted practice in the Long Island District, since 2001, ofrequiring a set number of street 

scans, and that the Service, in 2010, unilaterally added two scans to that number over the 

protests of the Union. The discussions that preceded that change were at least in part 

correctly characterized by the Union as demonstrating bad faith on the part ofmanagement 

in never providing a promised list oferrant stations that were involved in the justification 

for the change, and that might have provided a mechanism for the Union to correct excess 

street time without the use of additional scans. The latter circumstance, while showing that 

management engaged in some negotiation or discussion ofthe change (while repeatedly, in 

writing, reserving its right to ultimately add the scans), might have been grieved as bad faith 

bargaining, but no such case is before mt~. The underlying and determining question is not 

whether there was a past practice, but whether that practice was binding. 

An examination of the JCAM language on this subject leads to the answer. To 

begin with~ the Mittenthallanguage regarding the elements of a binding practice, with 

regard to mutuality, ends as follows: 

Some practices are the product.. either in their inception or in their application, ofa 
joint understanding; others develop from choices made by the employer in the 
exercise of its managerial discretion without any intention of a future commitment. 

While it is true that the Union provided evidence that Prestano and Rosati had agreed In 

2001 , at the district level, to set the numbt~r of scans~ the parties to that agreement neither 

testified not (so far as we know) memorialized their agreement in writing, We are thus left 

with Barton's anecdotal account ofwhat those officials did ten years ago. We have no 

detail of what led to the agreement, and certainly none regarding whether or not there were 

Hchoices made by the eJnployer in the exercise ofits managerial discretion without any 

intention ofa future commitment. II 

Next, Mittenthal wrote at length regarding the purpose ofa practice. Taking the last 

first, this was clearly not a matter as to which the contract was silent, given the step 4 

settlement and the managenlent rights clause. It was also not one involving ambiguous 

15 




language, as the only language (the step 4 settlement) on the subject is quite clear. It 

arguabJy is one involving the impletnentation of contract language which is insufficiently 

speciIic. The JCAM example of this is quite different (a requirenlent that nleetings be held 

at unspeciiied locations and management prevailing in insisting that past practice as to 

location he followed). In this case't the language is non specific but accords no right to the 

Union; rather it accords, in an incorporated step 4 settlenlent to management the right to 

set the number ofscans. most likely in the face ofa Union grievance asserting it could not 

do so on its 0\\"11. 

The unseen elephant in the room in this examination of the past practice rules is the 

situation not mentioned in the JCAM but weB known to practitioners of labor law--that is 

the situation in which the contract language is clear~ but a pl'actice has endured that is 

inconsistent with that language. In this case, to be more precise~ the Service has sinlp1y, 

over the course of ten years~ never in Long Island exercised its contractual authority to set 

the number of seans after its original setting of them in 2001, and annolUlced in 2010 that it 

intended to do so. It engaged on some rather choppy discussions with the Union, and then 

took action. Mittenthal stated in his paper (and most arbitrators would agree) that generally 

speaking. a management reversion to the .~xp1icitly stated requirements ofthe agreement, at 

lea>;t prospectively only, is permissible. There do arise situations in which the practice 

confers an important job related benefit, where this may debated. 

Here, the elIect 011 the Carriers was not a major one. There was agreement at the 

hearing that the addition of two scans on a route added much less than 3 or 4 minutes to the 

routt!~ and the step 4 settlement explicitly required that that time be accounted for in the 

tinling ofthe route. The other element ofconcern was increased scrutiny and the 

possibility ofresulting discipline or tighter time management, neither of which unions and 

union members commonly welcome, sometime with legitimate reasons. especially in 

situations in which mistakes~. accidentally missed scans) generate employment 

probJenls. Sometimes, ofcourse, those reasons are not legitimate, as missed or fraudulent 

scans at times expose serious misconduct. 

The U11ion argues that by nlaking an agreement with the Union in 2001, the Service 

set in place a local pl'actice which prevailed for 9 years, and that must now be considered 

contractual, only changeable through negotiations. The two weak points in that argument 
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in this case are final. First. the evidence of the details of that agreement were lacking and 

all ofthe evidence was hearsay and although admissible in arbitration, weaker than first 

hand tcstinlony. Second, written documents (both manuals and the step 4 settlement in the 

JCAlYf) postdated that agreement, and both gave the Service the right to set the number of 

scans. The step 4 settlement was the result of a national negotiation, albeit of limited 

scope, and the Union chose not to present evidence of its specific genesis (i.e. , the 

grievance which the step 4 settlement settled). It is inescapable that the parties each made 

concessions in that document, and both must live with those concessions now. 

I have reviewed the Bahakel and Williams awards cited by the Union. In the first, 

the arbitrator cites an agreement that involved a tradeoff of interests involving Saturday 

scheduling. in which the Union absorbed the loss ofa Can-ier route in exchange for 

Saturday non-scheduled days .. and decides that it and the practice that followed was 

hinding despite the general authority granted to management by Art. 3 to assign routes. 

She found that it was. The award is distinguishable in that it finds that a specific 

agreement had been negotiated with very specific terms involving employee scheduling 

rights, and it involved no subsequent negotiation activity similar to the 2002 step 4 

settlement. 

Jhave reviewed the Williams award .. and it is insufficiently specific as to the 

National menlorandum that it cites (no language quoted at all)~ and additionally, appears to 

implicate a nationwide controversy over the enforceability of the memorandum. Not 

knowing what the memorandum said about ten minute breaks~ I cannot pass judgment, but 

I am of the view that the national parties to this agreement couJd agree to a binding 

national rule that changed break titnes, and that if that document was properly drafted. it 

would supersede~ under this agreement. any practice to the contrary. Changes in the 

National Agreement grant and eliminate specific benefits at various times .. and there is no 

question that that power vests in the parties at the national level . 

ft is thus necessary to revert to the binding language of the National Agreement, out 

of which my authority as an arbitrator arises: 

Art. 3. Management Rights The Ernployer shall have the exclusive right, subject 
to the provisions ofthis Agreement and consistent with applicable laws and 
regulations: 
A. To direct employees of the Employer in the perfonnance of official duties; 
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B. To hire, promote, transfer, assign, and retain employees in positions within the 
Postal Service and to suspend, demote, discharge, or take other disciplinary action 
against such employees; 
C. To maintain the efficiency of the operations entrusted to it; 
D. To determine the methods, means, and personnel by which such operations are 
to be conducted; 

* * * 
lS.4.A.66. 

All decisions ofan arbitrator wH1 be final and binding. All decisions of arbitrators 

shall be limited to the tenns and provisions of this Agreement, and in no event may 

the terms and provisions of this Agreenlent be altered, amended, or modified by an 

ru·bitrator. [ ... ] 

We mllst theretore appraise past practice with this language in nlind-the National 

Agreement binds the arbi trator in reaching a decision, and where the agreement is 

unambiguous in language that is clearly appJicable, that language must prevail. 

This is complemented by the 2002 step 4 settlement cited above, which granted the Service 

the right to set tbe number ofMSP scans, and set limits on the ways in which the scans 

could be used when set. That settlement postdated the agreement to which Barton 

testified, and to whatever extent the sonlewhat vaguely described 2001 unwritten 

agreement wai ved or limited managenlent' s general right under Art. 3 to manage the work 

force. the settlement superseded it under the terms ofthe National Agreement. The fact that 

the Service did not exercise its power for a Jong period of time thereafter (but evidently did 

so in much of~lleJst of the country) does not change that. 

~e is therefore dismissed. 

\ . 
Ro~rt Tim Brown~ Esq., Arbitrator Dated August 19,20] 1. 
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" 

A Commitment to Diversity 
.r" 

The Postal Service is committed to fostering and achieving a work and 
learning enVironment that re&pects and values 8 divers~ workforce. 
Valuing and managing-diver~ity ih the Postal Service means .th~t.w~.,~iII_._. : 
build an Inclusive environmeht that respeots the uniqueness of every 
Individual and encoyrages the contributions, experiences and 
perspectives of all people. 

-It is essential that our work and leaming envir6nments be free 'from 

discrimination and harassment on any basis. 


In our cJassrooms, on the workroom floor, in casual conversation and in 
formal meetingsJ employees and faculty are asked to encourage an open 
learning environment that ;s supportive to everYone. 

Course materials and lectures, classroom debates and casual 
conversation should always reflect the commitment to safety and freedom 
from discrimination, sexual harassment and harassment on any proh1bited 
bas~. 	 

EAS training staff has a professional obligation to provide a sage, 

discrimination free and sexual harassment free learnIng environme}lt. 

Instructors are expected t() SlJpport this commitment. Class particip.ants 

ate asked to support the goal of zero tolerance of behaviQf that violates 

these commitments. . 


..	If yo.u firtd course material thFlt is presented in the classroom or in self
instructional format that d.oes not follow these guidelines, please let an 
instructor know immediately. 

If classroom discussions do not-support these principles please point that 

out to the instructor as well. 


Diversity is a source of strength for our organization. Diversity promotes 

innovation. creativity, productivity and growth, and enabtes a broadening 

of eXisting concepts. 


The Postal Servjce's policy is to value the diversity of our employees1 


c,:,stomers and suppHers, to do what is right for our employees and the 

communities we serve, ther$by ensuring a competitive" advantage in the 

9IQbal marketplace... 
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Managed Servic~ Points 

Managed Service Points (MSP) Q OVERVIEW 

The Managed Service Points (MSP) Program js a tool designed to monitor 
delivery time cpnsistency arid enhance street management through the use of 
the Mobfle Data Collection Device (MDCD): In addition to scanning Delivery 
and Signature Confirmation mail pieces, city carriers will use the MDCD to 
scan bar codes placed at service points reflecting key elements of carrier's 
workday. UsIng this tool, lo~r managers are able to review carrier street 
performance on a·daily basits as they evaluate the consistency of arrival at 
these strategic points. 

Early performan~e results indicate that where MSP has been implemented, 
focal managers have been able to stabilize street perfonnance, andlor reduce 
street hours through the daiJy management of the carner's actual street 
performance from service pbint to service point 

The reports generated are tpoJs that managers can use to help quantify key 
elements (loading, travet arild arrival times) of a carrier route daily. The reports 
show that yoh.irne7 c0verag~St etc. can affect individual segments of a route just 
a~ et. current .indicator, tetaJ street time, can be affected. 

The MSP Pro!iram is not intended to replace current route management 
techniques. 
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," "MSP 


What is R.equired ? 

"-.. l!nit PreparedheS$ 
. 	 '. . 

AMS Edit sheets, 1564-A, employee and vehicle data must be 
current and valitiated. See· startup process for additional 
information. . 

:... C'ommunicati()n 

Ensure that the Communications Plan is disseminated as ,t 

fOJ"J0WS: 

A. 	 CemmunjcFltion with local National Association of Letter 
Carriers representatives (National NALC letter) 

B. 	 ComnluDjcation wfth .all,emp.loyees within site conceming 
Manag;~ SerVioo PGjnts goals and .prooedures. 
(Newsbreak Attach.ea*) , 

C_ 	 Comrrlunication by letter and/or media with entire delivery 
area. (PbstaJ News/Media Attached*). " 

D. 	 CustOJner request letters for MSP participation 'for MSp 
locati~ns (see Customer Letters*) 

E. 	 uThank you" Letters for participating customers. 

(samptes are availabJe in Refer€?nce section) 

* See Reference Section (Com'munication) ?r 

- Craft Training 
Craft Training Will be handled through Stand Up Talks. (See 
Reference sectibn - Employee Stand ...up Talks_) 
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'MSP'Start..Up -... ~ .. I •.• M.anaged SelVice Points . 

S7:4R'TUp' INSTRUCTIONS 


MANAGED .SERVICE POINTS PROGRAM (MSP) 

Location is the key to the MStb Program. The program will provide you with 
the time of arrival at strategic locatIons along a route's line of travelr compared 
to the scheduled time of arriv$l. It also provides the interval between locations 
compared to the expected interyal established by inspection ,data or 
demonstrated performance. If shows loading and travel time. and vebjcJe 
mileage compared to -base route mileage:

LOCATION: 

. To set up the program, seveo (7) defined points are required. They 
are: 

1.. Hot Case 

2. Depart to rout~ 

3. First Delivery 

4. Last Delivery bef(Jre Lunch t t¥ovl( 4 vpltJ! 

5. First DeJjy~ry after Lunch 

_., - 6. Last Delivery 

7: R~turn to Office 

Up to five (5) addtti~nal MSPs per route may be used with district 
approval. 

MSPs on Park and Loop routes must be the ~rst practicaJ service }:Joint 
of a park point, relay or loop. MSPs on mounted routes should be 
located where streets or bldc.ks change, and/or where the route would 
be logj~atly split. 
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"... ~ '.... ,.. .. :. ::: ........... : ....~ .:. .... 
MSP Start-Up .'. 

'. '.:.': 

M~naqed Service POints 

A 	Managed SeiVfce pornt IS: 

• 	 Located to represent a group of del1veries or key element (loading, 
travel, and lunch). 

• 	. Locat~d at. the ~rst pr~ctjca[ .delivery of a relay, loop or pivot pian 
segmenfipark p~jnt and consistent wi~h the 1564-A. 

• 	 Located at addresses that are aceessible to r.eceivemail daily. 

• 	 Located in or on customer, pO'sta! (NDCBU, CBU), community mail 
boxes. 

• 	 Located at a convenient place to sdln in or on the mail receptacle. 

A 	Managed SeNice Po(nt is NOT: 

• 	 Located at vacant or non-deHvery addresses. 

• 	 l-ocated at businesses or deliveries that are closed on any service day_ 

• 	 Located in the middle of a refaylJoop, or mid-block on mounted 
deliveries. 
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MSP start-Up ..: ~ ~.. .....~ 	 , ,',,' Managed Serv;ce-~ojnts 

SCHEDULl=: 

Take the time dUring) impjementatIon to closely review the. 

schedule of,MSPs. Always eonsuf'twith the carrier when 

~stahfishing'or ehalJ:l'ging the schedule sin(!;e they will b~ , " , , , .... 

held aec(>.unta,bJe f@r adheting to it. . 


:... 

-	 MSPScans 

The scans required by the MSP program are in ad,dition'to 
scans required by the Delivery/Signature Confirmation 
prQcedures. The instructions given during Stand-up Talks do not 
change or alter 19xi~fng scanning procedures with the exception 
of 'tdepart to routie" and "return to office)). The MSP bar codes 
are scanned'and s~nner wiU beep twice and display the . 
confirmation messame show message: ItM.SP Recorded 
SucCessfuf.W". The s;canner user does not need to perfonn.any 

. other operations. The M.SP s~an records cannot be reviewed or 
edited. 

- Service Poin.t Selection and PlacelJ1ent 

A. The seven MSPs required for effective use are highlighted. 
The bar codes ~ill be placed in or near the mailbox. D00r 
slots should be avoided if possible. Jf unavoidable, the bar 
code should be placed on or underneath the door slot cover 
or in a location Where it is .safely ac~essjbre. 

B. 	Ensure that MSP labels are placed in or near receptacles that 
are accessible. 

B -	 Start-Up Page 4 9f9 



.; .... 
." " ..MSP Start-Up 	 Managed Service Points 

Seven scans!are required serif-ice point locations. Refer to' 
f~lnput Worksh~et". 

B-Start Up 

Scan 1 

N'OTE: 

'Scan 2 

Scan 3 

Note: 

Scan 4 

Scan 5 

Scan 6 


Scan 7 


the HOT CASE, carner begins street time and 
loading: (corresponds with the uMove Street" 

_	"~f~ckri_ng): "". __""" "". 
The Carrier Flow Chart be must be amended to 
indicate ·that the not case scan will be 
p..erformed bnmediat.ely after completing office 
functions, just prior to clocking to street to 
lbegin loading. 

Il>EPART TO ROUTE. Carrier scans this bar 
code to begin tl'avef to route. (Motorized routes 
Ilnly: scanner will prompt for vehicle number and 
beginning mUeage verification. Scan vehicle bar 
Clode and verify that" mileage shown in scanner is 
oorrect, enter correct miJeage IT different) (For 
MSP, any roiJte where the carrier operates a 
motorized vehicle is considered- a 14Motorized 
Route"..) 

First delivery of route.. " 

AI} address MSPs selected must be a "practical. 
(Jelive,y'. Occasiol}ally, the most logical address 
may be vacant, closed on Saturda~ have no mail 
receptacle, 'or a customer may choose' not to 
participate.. (Use the next address) 

Additional authorized scans: 

$eginning ofpark points, relays or loops as 
identified on route 1564-A. 

l~st delivery before Lunch, end of relay or loop 
qS identified on route 1564-A. . ~ , .. .1. ,. r,: I 

J+irst delivery after Lunch, beginning of relay or 
loop 'as identified on route 1564-A. 

Additional authori;!f~dSCans: 

~eginnjng of park points, relays or loops as 
i~entffied on route 1564-A. 

I.;.ast Delivery of Route 

RETURN TO OFF1CE .. after completion of street 
duties. (Corr~ponds with "Move Office" clock-ring,) 
(Motorized routes Qr:lly: scanner will prompt for 
\t:ehicle END MILEAGE) 

PageS of9 
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MSP StC1rt~Up .... 
..' " :Mi/nageti ServicePoifltsh·... · 

After service pOints mave been selected, provide the carrier \yith 
MSP Location Repott (Reports Menu). This report outHnes the' 
sequence of the req~ired scans. bar code location and 
scheduled~ervice tiij;le. Insert this report In Route Book for each 
route. Have copies a'i7ai/'abJe for auxiliary carriers. 

~ .-. • .. a. .. 

MSP. Locatieh Card~t'wtth a label showin'g address and location' 
of bar code, may be printed from Bartender template and . 
reprQduced fqcaUy_ lhese cards are to be cased in with residual 

-letter mail to aJert carriers unfamiliar with route to Scan at MSPs.• :_ f 

B- Start-Up Page 6of9 



I .. " .... :- .-. 
MSP Start-Up Man.8g.e.d SeNice pOifts 

MSP Checklist 
- \-' 

Distrfict MSP Task Initials . Time" us • " 
~--~--------~~--~-------~--~~--~~~== 

....,. ':0=:' , 

B - Start Up Page 7of9 



MSP Start-YR' Manr:J.ged Service Points 

MSP Worksheet 

Office: Route #: 

Zone: . . . Miles: 

~__M_S_P _______,,___-+~_o_~~ti_on~__~_T_i_m_e_·___~~__~.~A_d~d_r~ Remar~ 

Point 1 ~HotCese HotCase ________~~r______________~------------~~-----

P_oin~ 2 ~Leaye OffiGe for Route Leave Office for Route 
~~~----~~~--------~~--.----------~------
Poin~ 3 . . i· First delivery 
--~------~--------------~--~--------~----~ 
Point 4 Last delrvery before lunch 
----------~--------------~--~------~~~~--
Point 5 Plrst delivery after lunch 
~--------~!--------------~----~------~~-----
Point a f Last delivery 

-p-o-Jn-t7----?i-R-etu-m-to-O-ffl-ce---~~-....:-----i---Return to Office 

Additional service poin~ r-equire District app~.oval 

MSP Address ~ocation Time 
•

Point 8 

Point 9 

Point 10 
I ..Point 11 

Point 12 

District Approval: 

Name: TItle: 

Date: 
----~--

B-Start-Up Page 8 of~ 
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.... , -...... 
MSP Start-Up Man.aged Service PO/~tt .: .' 

'rMSP VVOR·KSHEET INSTRUCTIONS 

The MSP plan da·ta entry is divided up into th~ following columns: 

1. MSP: • ".• "";. ...._ ,.If 

This is your reference to assist you in ordering your MSP locations or operations,\; 
! 

Currently! you are limited to a total of twelve pointsl which may inolude seven 
required and five additional with District approval. . ! 

2. Address: 

The first "Address" is tha "Hot Case", This will be a barcode label placed at the "Hot Case", and 
wifl mark the beginning of street time for MSP purposes. 

The second ItAddresa" is "Leave Office to Route". This will be. a barcode scanned by the carTier 
after )~edjng their vehicle just prk,r to leaving to route. 

The last IlAddress" (Point 7) is labeled IIRetum to Officell This barcode wilL be scanned at return to i• 

the denvery unit when the carrier retums from the street and represents the end of street time. 
. . 

3. Time: 

Enter the time you normaHy eXPJect the carrier to arrive at eacl) service point. 

Enter- times in hou'rs and minutes (08~27) for 8 hours and 27 minutes. Do not enter (BA5) 8 hours 
and 45 hundredths. 

4. Remarks: 

Enter jn;f0rrm~tjon in remarks as necessary. 

B -Start up Page 9 of9 



DISTRICT MANAGERlEXECUTIVE-IN-CHARGE 


LONG ISLAND DISTRICT _ 


~ UNITED STl1TES 
~ POSTl1L SERVICE 

March 18.2010 

Walter Barton 

President, Branch 6000 

630 Broadway 

Amityville, NY 11701-1616 


Dear Mr. Barton: 

You recehtly called me arid indicated that you had an agreement with the former District Manager, 
Thomas Rosati, that there would be no "more than four MSPs for street duties of a route. We are being 
informed that on or about 2001, there was a verbal agreement between Dominick Prestano, your 
predecessor and Mr. Rosati. We are unable to find any written agreement on this issue. In the absence of 
any written statement, we are informing you that this past practice will cease no sooner than 30 days from 
this letter. " 

A Step 4 dated March 13. 2002 (Q98N-4Q-C 01045840-copy attached) states in pertinent part: liThe 
Managed Service Points (MSP) initiative is a national program intenaed to facilitate management's ability to 
assess and "monitor city delivery route structure and consistency of delivery service. The following reflects 
the parties understanding of MSP: The parties agree that management will determine the number of scans 
on a city delivery route ...n The MSP requires a minimum. of four and a' m~imum of nine street scan 
points. We will be reviewing routes i~ the future as ,per this Step 4. ... . - . . :{ 

This notification will give you sufficient time to disCLlSS any of your concerns with me. If you wish to meet 
on this issue, please let ~e know and a mutually agreeable date and time will be arraoged. 

Attachment' . 

c: S. Yamond 
R. Mirra 

,.\. 

po BOX 7800 


ISLANDIA NY 11760-9998 


(631}582-7410 '.-c·· 
'~:;.... ':-.: .'. ,'" .!..J:" -.. '.",,,"'.:. 'FAX: (631J582-7413 



MANAGER, OPERATIONS PROGRAMS SUPPORT 

LONG ISLANDQISTRICT 

d UNfTEDSTJJTES 
. POSTLlL SERVICE 

April' 12, 201:0 

WALTER BARTO~ 

By·t.~~~r rJ.~f~~ M~t{::h 1;~, ·2plQ~:Qi~trl.~(M.~~1~9.~t~~n:H~le.'adv1.~q you th~t:no:$·oQn.~(itlpn~Q·~.~y~. 
f(~~lt:tr!~!~I~~f :~~~. jij;'.:~~S9~~~9~~.Y;~t1J.. f.r.~~~t~P~·~;;~~~~t:q;:~~rff. 1:$~. ~OQ2•. r()4.~ .w.9~J.~·;.~e ·f.~Vr~~~:an.d 
.the·Msp·s$.i;irtPPtnts qQ..t.n..e.$~~.~:~qJpp'~:,m€re~$~tLfto..Q1"fQur .:t~:"n.l.ne ~~~r.fs:., !3Y.I~ttet:d~t$d: M.~t~h 
is; '2fi1'Q~·:y~jj'."f~~t!~~.~~(t.'$:~~fihQc(o:~1~PQ~\#li~·;9h~ng$.~: -: 

0~:.~~~:~~~¥:.~.:Ap~r!!:.fPlqf$·W.~~~.g ~,~::~eIR.. a~~yp~!:.*q~:~~1 ~p:t~~·~~~~·,¢o.riaI:en~i~.C>Q~?t
the::LongJSland DJstt.i~~ ,0ffi~~~' TP,I~ J~tt:~·qs·.to· mi(;:m9Jl?1~~~'whal'N?~'J41~~~ss~d:'~=mp :1;lgr~~¢UQ.at"tl1al 
ffiEf~tiri~'; . . ... . . 	 . 

y 

Managl~~m.ehH~ ..:qontid.ui.il~';Wlth·Qu.t 'nolifi&itl6n to ':the:, NAl(?;:th~rfu:ey -W~ :~~~rv~ .tneirght ~() 
imp.i~rif¢ntth.Eti.n€.f.ea$e· :jn:,the'M$P.·scans:'f6n6Wing:th~ r~vte~'}#;tQ:~ ~~i9h.'·· ... 

/j¥t-{I.i ". 
V ~7}1b.-ltAlj . 
Ron Mitro; 

cc: 	 Ken t1~~~ . 

.$teph,en'.Y~r:Qp.fld. 

Suz~nfl Ca.ldi~r;o 

ROOMSjohn tortonqe 

POE!Ox1401 

ISl.ANOIAr-iY1·1760-940t 

(631) 582~7564 


FA;( (631) 582·7450 


http:J~tt:~�qs�.to


Arbitration March 11, 2011 

Class Action 

Regular Regional Panel 

Case# B06N-4B-C-10222525 

Union# 104 


MANAGEIVIENT'S OPENING STATEMENT
ARBITRABILITY 

Mr. Arbitrator the Managed Service Points (MSP) Program was rolled out 
nationally and th'e parties at the National Level made certain determinations at 
that time. One of these determinations was that "Up to five (5) additional MSPs 
per route may be used with district approval"-MSP Training Manual, copyright 
2002. The parties also signed off (03/13/2002) on a Step 4 settlement which 
states in part "The parties agree that management will determine the number of 
scans on a city delivery route." This step 4 settlement was incorporated in the 
JCAM-page 41-47 & 41-48. 

The introduction page of the JCAI\I1 states: 

This jointly prepared USPSINALC Joint Contract Administration Manual 
(JCAM) supercedes all previous editions. Publication of the JCAM was 
undertaken in good faith in order to educate the local parties and facilitate the 
resolution of disputes concerning issues on which the national parties are in 
agreement. 

While the parties at the national level still dispute the proper application of some 
portions of the Collective Bargaining" Agreement, there are significant areas of 
agreement. The JCAM represents the parties' effort to inform labor and 
management in the field of these areas of agreement and encourage consistency 
and compliance with the issues treated. The narrative explanation of the 
Collective Bargaining Agreement contained in the JCAM should be considered 
dispositive of the joint understanding of the parties at. the national level. Some 
sections of the contract do not have a narrative explanation. No inference should 
be drawn from the lack of explanatory language. 

The Preface Section of the JCAM states: 

The JCAM is self-explanatory and speaks for itself. It is not intended to, nor does it, 
increase or decrease the rights, responsibilities, or benefits of the parties under the 
Collective Bargaining Agreement. It neither adds to, nor modifies in any respect, the 
current Collective Bargaining Agreement. 

At each step of the grievance/arbitration proced.ure the parties are required to jointly 
review the JCAM in order to facilitate resolution of disputes. The JCAM may be 



introduced in arbitration as dispositive of those issues covered by the ll1anuaL If 
introduced as evidence in arbitration, the 'document shall speak for itself. Without 
exception, no testimony shall be pennitted in support of the content, background, 
history or any other aspect of the JCAM's narrative. 

The MSP training manual that came into place when the MSP Program was 
irTlplemented also addresses the fact that management can add up to five 
additional scans with District approval. This manual has been incorporated into 
the National Agreement through the terms of Article 19, and as per Article 19 the 
union at the national level and only, the national level may grieve an issue 
pertaining to handbooks and manuals. 

Mr. Brown, for all the reasons stated above it is the, Service's position that this 
grievance is not arbitrable. The union at the focal level is trying to have you 
decide a National issue, an issue that has National Application, and the parties at 
the National Level have already agreed on this issue. The language of the JCAM 
is clear IIManagement determines the number of street scan" J am sure you are 
aware according to the rules of the National Agreement only the union at the 
National fevel can file a grievance regarding issues of national application and 
only an arbitrator on the National Panel can decide issues that have National 
Application. Arbitrator 'Brown, since you are not a National Arbitrator you do not 
have jurisdiction to rufe on this National issue; therefore this grievance at this 

. local level is not arbitrable. 

Additionally, this gdevance is also not arbitrable because it is untimeJy filled. 
Management addressed this issue on Page 6 of the Step B decision. The parties 
had discussion regarding this matter prior to March 18th

, 2010, and the first 
written communication between the parties is dated March 18, 2010. So, using 
the date of March 18, 2010, the union had 14 days from receipt of this notice to 
file this grievance and they did not. This grievance was not filed until May 11, 
2010, appro?,imately 2 months later. Mr. Brown, this far exceeds the 14 day time 
limit as agreed to by the parties. This grievance should therefore be considered 
as waived. 

Therefore, Mr. Arbitrator, there is only one conclusion which can be reached by 
you. That one conclusion you c'an reach Mr. Arbitrator is to deem this grievance 
not arbitrable. f am therefore respectfufly requesting that the grievance be 
deemed not arbitrable and dismissed in its entirety. 



Post-Hearing Brief-U.S. Postal Service 
Case Number B06N-4B-C-I0222525 < 

Union#: 104 June 24, 2011 

The issue as framed in the Step B decision is did the Postal Service violate, but 
not limited to Articles, 1, 3, 5, 15, 19 and 34 of the National Agreement as well 
as past practice concerning the MSP Scan Points when they unilaterally 
implemented and increased the MSP Scan Points? If so, what is the appropriate 
remedy? 

Arbitra blity: 

Mr. Arbitrator, as I stated in my opening, the Managed Service Points (MSP) 
Program was rolled out nationally and the parties at the National Level made 
certain determinations at that time. One of these deterrninations was that "Up to 
five (5) additional MSPs per route may be used with district approval"-MSP 
Training Manual, copyright 2002. The parties also signed off (03/13/2002) on a 
Step 4 settlement which states in part "The parties agree that management will 
determine the number of scans on a city delivery route." This step 4 settlement 
was incorporated in the JCAM-page 41-47 &41-48. 

The introduction page of the JCAM states: 

This jointly prepared USPS/N'ALC Joint Contract Administration Manual 
(JCAM) supercedes all previous editions. Publication of the JCAM was 
~dertaken in good faith in order to educate the local parties and facilitate the 
resolution of disputes concerning issues on which th,e national parties are in 
agreement. 

>" 

While the parties at the national level still dispute the proper application of some 
portions of the Collective Bargaining Agreement, there are significant areas of 
agreement. The JCAM represents the parties' effort to inform labor and 
management in the field of these areas of agreement and encourage consistency 
and compliance with the issues treated. The narrative explanation of the 
Collective Bargaining Agreement contained in the JCAM should be considered 
dispositive of the joint understanding of the parties at the national level. Some 
sections of the contract do not have a narrative explanation. No inference should 
be drawn from the lack of explanatory language. 

The Preface Section of the JCAM states: 

The JCAM is self-explanatory and speaks for itself It is not intended to, nor does it, 
increase or decrease the rights, responsibilities, or benefits of the parties under the 
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Collective Bargaining Agreement. It neither adds to, nor modifies in any respect, the 
current Collective Bargaining Agreement. 

At each step of the grievance/arbitration procedure the parties are required to jointly 
review the JCAM in order to facilitate resolution of disputes. The JCAM may be 

. . introduced in arbitration as dispositive of those issues covered by the manuaL If 
introduced as evidence in arbitration, the document shall speak for itself. Without 
exception, no testimony shall be permitted in support of the content, background, 
history or any other aspect of the JCAM's narrative. 

The MSP training manual that can1e into place when the MSP Program was 
implemented also addresses the fact that management can add up to five 
additional scans with District approval. As per Article 19 the union at the national 
level and only the national level may grieve an issue pertaining to handbooks and 
manuals. 

Mr. Brown, for all the reasons stated above it is the Service's position that this 
grievance is not arbitrable. The union at the local level is trying to have' you 
decide a National issue, an issue that has National Application, and the parties at 
the National Level have already agreed on this issue. The language of the JCAM 
is clear "Management determines the number of street scan" I am sure you are 
aware according to the rules of the National Agreement only the union at the 
National level can file a grievance regarding issues of national application and 
only an arbitrator on the National Panel can decide issues that have National 
Application. Arbitrator Brown, since you are not a National Arbitrator you do not 
have jurisdiction to rule on this National issue; therefore this grievance at this 
local level is not arbitrable. Furthermore, at no time during the two days of 
hearing did the union present any documentation or testimony to show that this 
issue was grieved at the National Level; however, the JCAM and the Step 4 
settlement is clear, management can add up to five (5) additional MSP scan per 
route, and the Step 4 is included in the JCAM and the National Parties are in 
agreement with the JCAM. 

Introduction-Merits: 

The MSP program that was discussed with the NALC prior to its inception in 
2001/2002, is a management tool used by management to monitor consistency 
of delivery time and enhance street management through the use of the mobile 
data collection device -scanner. This part of the Services business plays a very 
crucial role in the Services overall business. Timely mail delivery is the Postal 
Service's main mission and MSP Scans help us to have a better understanding 
of a route and to better monitor the consistency of delivery time. It also provides 
the time of arrival at pivotal locations along a route's line of travel more 
accurately. It also provides a comparison of the expected interval established by 
the inspection data and management's records. Furthermore, when a carrier 
takes longer to deliver a route than is planned this data can help management I 



3 

ascertain were on the route a problem might be. The data also helps 
management when customers call and complain that their mail was delivered 
late, management is able to know at approximately what time the customers 
block was delivered. These are only a few of the ways in which MSP scans 
benefit the Service. 

Management's Position: 

As a contract case, the union must demonstrate through clear and convincing 
probative evidence that management did indeed violate the National Agreement, 
and likewise through clear and convincing evidence that their requested remedy 
is allowed by the National Agreement. 

Throughout the two days of hearing the union harped on an alleged past practice 
violation and at the end of day two they tried to present an allege witness (Nick 
Davando) to this past practice. Mr. Brown, I want to remind you that the fact that 
management allegedly violated a past practice is the union's case in chief and no 
where during the earlier Steps of the grievance process was this witness 
mentioned or referenced. So, one have to wonder, why did the union try this last 
ditch effort at 'arbitration. Mr. Brown, in my opinion it is beca!Jse they knew they 
did not have a valid past practice argument and they did not' support one during 
two days of hearing. 

The union alleged that this so called practice has been ongoing since 2002, but 
Mr. Brown as you heard during all the testimony and saw the documentation 
presented, the MSP Program came into play around 2001/2002, and Step 4 
settlement dated 03/13/2002, which is incorporated into the parties JCAM (page 
41-47 & 41-48) addressed this issue immediately. There is therefore clear 
contract language regarding this issue. The Step 4 language and the language of 
the JCAM are clear. The language is not ambiguous. Past practice is used to 
help clarify the intent of the parties when there is no clear language to follow. Mr. 
Brown, in this case there is clear language. There is therefore no past practice. 
Additionally, let me remind you that throughout the grievance process the union 
was unable to provide any such written agreement showing an agreed to past 
practice and their last ditch effort was not allowed by you. 

As I stated in my opening management at the Cold Spring Harbor Post Office 
increased the number of MSP Scans a carrier had to make on a given day by 2 
additional scans, as is their right to. fv'lr. Brown there is therefore no violation of 
the CSA. Furthermore, the increase of the 2 scans takes less than a minute as 
was testified to. 

You heard credible testimony from the Service witness, Mr. Ken Hare regarding 
why he addressed the issue as a past practice, when he wrote to Mr. Barton. Mr. 
Hale testified that Mr. Barton informed him that there was a past practice and 
since he did not know if this was so since he has only been the Long Island 
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district manager for 3 years, in order to cover the issue of past practice in case 
there was any such agreement he sent the union notification and conducted 
meetings with the union prior to implementing the changes of adding the 
additional scans. 

NbW, the union wants lOlJsethe fact thatmana"gementhadmeetingswith them 
and agreed to certain things to try and say once management did this 
management could no longer increase the scans without the unions permission, 
but Mr. Brown this is not so, plus the meetings that management held with the 
union was in reference to several things, including FSS. The only thing that 
management needed in order to increase the scans was district approval; and 
Mr. Hale testified that as the district manager he approved the increase of the 
scans. The CBA has not been violated. 

Mr. Brown, the 2001 MSP Guide the union is relying on, as you heard through 
testimony is a draft copy and is clearly marked as such. Additionally, it is also an 
internal management guideline for implementing the MSP process. It is not a 
negotiated terms of employment that may be challenged in the grievance 
process. When management added the 2 additional scan points the MSP 
program was not being implemented again, the program already exist. The 
guideline therefore does not apply. 

The fact that management did not use the full allotted amount of scans in the 
past does not prevent management from exercising the option at a later time. In 
this case, management exercised this option for operational reasons (preparing 
for FSS coming on board, extended street time, etc) as testified to by Ron Mirro 
and Ken Hale. 

In reference to the union's argument and testimony that customers where asking 
questions and customers did not receive the proper consent letters, postal 
customers are not a part of the CBA and have no standing under the contract 
and therefore no bearing on this grievance. 

Mr. Barton on cross examination testified that not only was there an increase in 
scans in the Cold Spring Harbor Post Office, but there was an increase in scans 
in other post offices in Long Island and in the Triboro District, and Mr. Barton had 
meeting with management regarding this. Management's action is therefore not 
unilaterally, even though management did not need the union's permission to 
increase the scans. Management still notified the union prior to implementing the 
increases. 

Management's witness Ron Mirro testified to management business reason for 
the increase in scans and this is inline with management's article 3 rights. He 
testified regarding the Area meeting that managefTlent attended where it was 
revealed that the Long Island District had the least amount of Street Scans and 
FSS was getting ready to be implemented and that district had a lot of extended 
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street time. He also testified that the union asked for time to try and help in 
addressing the issue on the extended street time and management gave the 
union that time. There was a lot of testimony regarding the 10 stations the union 
was to address. The first meeting with the union was in early April, April 7 and 8, 
2010, and it wasn't until May 5, 2011, that the scans were increased. 
Management gave the union time that they were not required to do, before 
management increase the scans. 

Mr. Hale also testified to the lack of data that was avaiJable in the Long Island 
district when data was needed to. assist with the implementation' of FSS, since 
the Long Island District had so few scans. 

Mr. Brown I want to remind you about something else that's very important. Ron 
Mirra testified that there are only three (3) routes in the Cold Spring Harbor Post 
Office, three Mr. Brown; therefore, the increase of the two scan per route, and 
with each scan taking only seconds, the most time that added to what the carrier 
had to do is three-four minutes maximum, for all three routes. 

The union's own witnesses testified that management told them the reason why 
the scans were being increase and one of those reasons was that FSS was 
coming on board. This is a valid business reason. Management action was not 
arbitrable or capricious. The union's witness, Ray Gonzalez, also testified that it 
takes only about 30 seconds to do a scan and he has never used a MSP 
Location card, in the nine years since the MSP program came into use. Mr. 
Brown since in 9 years this carrier has not used a MSP location card then now 
that 2 additional scan is added the fact that there is no location card is of no 
value. Additionally, this carrier testified that he wished management didn't 
increase the scan; that Mr. Brown is the real issue here, but unfortunately, the 
carriers and the union is not the party to decide if scans are increased. That's a 
management's decision and management decided when the' scans were 
increased. 

Conclusion 

Mr. Arbitrator, the Service has clearly demonstrated that management did not 
violate the National Agreement when it increased the number of scans at the 
Cold Spring Harbor Post Office. The Service looked at its operation, looked at the 
fact that FSS was going to be coming on board, and took Steps to better align its 
operations in preparing for the change in the way the Service conducted 
business. Additionally, management not only did this in the Cold Spring Harbor 
Post Office, but in post offices through out Long Island and in the Triboro District, 
where Mr. Barton also represent menlbers. Management exercised their Article 3 
rights. 

Throughout the grievance process and during two days of hearing there was no 
documentation presented in support of any alleged past practice agreement that 
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the union has claimed. This is a contract grievance that has National 
implications, as being a contract grievance the union bears the burden of proof; 
however, the union did not go to its National body regarding this issue not even 
to ask jf the National· Union was provided with a copy of the undrafted version of 
the MSP guidelines. Therefore the local union cannot prevail on this National· 
issue. 

Mr. Arbitrator, the union is attempting to get at arbitration what they could not get 
at the bargaining table .. They w~nt you to amend the Contract, and sustaining this 
grievance would be amending the Contract. I therefore request that you do no 
such thing and deny and dismiss this grievance in its entirety, especially since 
there is no provision in the National Agreement that states management cannot 
increase the number of scans; and the issue is already addressed by the parties 
at Step 4. 

In reference to the remedy requested by the union, as noted in the Step B 
decision this remedy that the union is seeking, amounts to an unjust enrichment. 
There is no provision in the CBA that states employees are entitled to any form of 
monetary gain other than pay for hours work. All employees of the Cold Spring 
Harbor Post Office were paid for all hours worked. 

Elkouri & Elkouri fifth Edition page 574-575, addresses unjust enrichment, and it 
states liThe principle of unjust enrichment holds that "one shall not unjustly enrich 
himself at the expense of another" To grant the union any monetary award in this 
grievance would be an unjust enrichment Mr. Brown.· In two days of hearing the 
union did not show that they suffered any lost and a remedy is to make an 
employee at the same point he would have been if there was no violation. It is 
the Services position that there is no violation; therefore, no remedy is 
appropriate. 

Enclosed are several Arbitration Awards to persuade the Arbitrator that the 
position of the Service should prevail. 

Case # NC-E-11359, Arbitrator Benjamin Aaron, page 3-4, issue New Argument 
"It is now well settled that parties to an arbitration under the National Agreement 
between the Postal Service and a signatory not presented at preceding steps of 
the grievance procedure, and that this principle must be strictly observed. The 
reason for the rule is obvious: neither part should have to deal with evidence or 
argument presented for the first timE~ in an arbitration hearing, which it has not 
previously considered and for which it has had no time to prepare rebuttal 
evidence and argument." 

Case HOC-NA-C-21, Arbitrator Shyam Oas-National Award, Award Summary 
page 2 "The Postal Service did not violate ... or a binding past practice by falling 
to obtain the union's consent or bargaining to impasse before making the 
changes to Form 5505 and its methodology at issue in this case." Similar to this 
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case, Postal Service implemented scanning and the union is now trying to make 
us do mid term bargaining 

Please note pages 21 through 22 of this award also, regarding past practice. 

"Case' Q01 N-4Q..C..05023350, Arbitrator Shyam Das-NatiohaIAwatd, page 9
past practice. 

Case K01 N-4K-O-04117013 Arbitrator Jonathan Klein; Page 18,in this award 
regarding a discipline case, the union relied on the Same Step 4 settlemen
03/13/202, base on what the Step 4 settlement states. Now the union does not 
want to relay on it regarding a contract case. The Step 4 settlement is a Step 4 
settlement and the union cannot have it both ways. 

@ne4~-
Dorothy Atkinson 

Labor Relations Specialist 




~..uNITED STllTES 
~ POSTtlL,.SERVJCE 

STEP B DECISION 

Step B Team: Porcaro/Polak Decision: Resolved 
USPS Number: B06N4BC10261209 
Grievant: Class 
Branch Grievance Number: 10NC311 
Branch: 41 
Installation: Brooklyn 
Delivery Unit: Brooklyn 

District: Triboro State: New York 
Incident Date: 6/17/10- Ongoing 
Date Informal Step A Initiated: 6/29/10RECEIVED Formal Step A Meeting Date: 8/3110 
Date Received at Step B: 8/14/10

AUG 2 0 2010 Step B Decision Date: 8/17/10 
Issue Code: 05.0000 

BRANCH 41 NALe NALC Subject Code: 
BROOKLYN LETTER CARRIIRS 

ISSUE: Did the Postal Service violate, but not limited to, Articles 1,3,5, 15, 19 and 34 of the National 
Agreement as well as the Past Practice concerning the MSP scan points when they unil~tera"y 
implemented and increased the MSP scan points? 

DECISION: RESOLVED Management did not violate the National Agreement by exercising the option to 
add extra MSP points. MSP is strictly a management initiative developed at management's discretion. 
There was no mutuality and no binding past practice. (See detailed explanation below) There is also 
evidence that management did notify the union and provide a written justification for the additional MSP 
points. Other contentions are addressed -below. After reviewing all of the evidence provided, the DRT 
determined to resolve the grievance under the following terms. RESOLUTION: Manag~ment did not 
violate the National Agreement by introducing additional MSP points within the limits permitted under the 
written implementation guidelines provided by USPS. 

1. For offices where the additional MSP paints have already been established, there is no further 
notification required. 

2. For offices where the additional MSP points have already been established, management will provide 
the union a copy of the DaiS produced M~P Location Reports and these MSP location Reports will be 
placed in the Carrier Book as outlined in the Letter from David H. Rudy to the Union Branch Presidents 
excerpted below. 

3. For offices where the additional MSP' points have already been established, any disciplinary action 
already issued that is directly related to the additional MSP points that was issued from the time the 
additional· MSP points were installed until two weeks after this decision is received at the local delivery 
unit will be rescinded. 

4. For offices where the additional MSP points have not already been established, management will 
provide two weeks written notice of the intention to install additional MSP points. 
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5. For offices where additional MSP points have not already been installed, there will be a grace period of 
two weeks before any disciplinary action directly related to MSP points could be issued. . 

6. Mana9~rnent will also provide the union copies of the MSP location report based on DOIS data and 
place the MSP Location Report in the Carrier Book as outlined in the Letter from David H. Rudy to the 
Union Branch Presidents, excerpted below. 

EXPLANATION: 

UNION: 

EXCERPTS: 

Management in Brooklyn has recently added MSP Scan Points to Letter Carrier Assignments. No 
notification or justification provided to the union and the reasons for changes. Management has 
unilaterally increased MSP'scan points from the standard 7 scan points to 12 scan points an additional 5 
were added across the facility. 

This in effect is a unilateral action that is prohibite9 under the National Agreement. Management had an 
established past practice since 2001 of 7 MSP scan points to the Letter Carrier routes. 

There was a meeting held on May 10, 2010 with Triboro management representatives information was 
exchanged and an additional meeting was agreed to and held on May 27, 2010, a time extension was 
requested by Dave Rudy, Manager of Human Resources and a date was set for June 4, 2010. On June 4 
no resolution was agreed to and Mr. Rudy informed Mr. Mangano that he would be sending him a letter of 
the non-resolution of that meeting. (Also present at the meeting Was Branch President Walter Barton 
6000.) 

The union position is that management has failed to follow the procedures outlined in 2001 when MSP 
scans were implemented. 

The union is requesting all letter carriers who have been affected by the recent increased scan points 
shall be made whole. This shall include but not limited to reducing MSP scan points to the standard 7 
points as per past practice. All discipline that was issued because of the additional scan points must be 
rescinded and expunged. An on going $5 dollar monetary damage shall be paid per day to each letter 
carrier effected by the unilateral MSP scan increase from the additional scans until the practices ceases 
and the 7 original scans restored. Payment of interest on the above monies to be paid at the Federal 
Judgment rate. 

MANAGEMENT: 

The MSP Program was discussed with the NALe prior to its inception. Management has the option of 
implementing anywhere from seven to twelve scan points. Management was under no contractual 
obligation to notify the local branch when they increased the scan points to the maximum of twelve. 
Management did, howeve" notify Branch 41 both verbally and in writing of the implementation of scan 
points to .twe/ve and the operatiQ,!aJ r~?SPIJS for doing. $9. TrIP()fo. Qis.trict. Managf,Jr Qc;lV[d Rudy. $e.nt 
Branch 41 a ICourtesy Notification' which detailed the operational reasons why the increased scan points 
were being made. The rational for the decision is consistent with the intent of the MSP scan points 
program as well as management's rights undf3r the national agreement. "The purpose for the additional 
scan points is to better monitor the consistency of delivery time. The program will more accurately provide 
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the time of arrival at pivotal locations along a route's line of travel. It will provide a comparison of the 
expected interval established by inspection data and management records. This information has become 
increasi[7gly important due to the increased amounts of under time and the continued need to pivot 
routes. Forthermore, breaking out 15-30 minutes segments of a route is much easier than 1 hour 
segments." Management was not under obligation to justify the reasons for the increase but rather only 
explain the nature of the increase which was accomplis1!ed both verbally and in writing. 

Union has been informed both verbally and in writing both of the incre~se in scan points and the 
operational reasons for the increase in scan points. During the course of two meetings with 
representatives from NALC Branch 6000 and Branch 41, management informed the union verbally that it 
was exercising the option permitted under MSP guidelines to utiUze additional scan points. Management 
backed this up by sending the union branch presidents written notification in the form of "courtesy 
notification" drafted by David H. Rudy, Triboro District Manager Human Resources. The Letter (attached) 
detailed the specific operational reasons why the action was being taken. The rationale is consistent with 
the intent of the MSP program as well as management rights as defined by. Article 3 of the National 
Agreement. "The purpose for the additional scan points is to better monitor the consistency of delivery 
time. The program will provide the time of arrival at pivotal locations along a route's line of travel more 
accurately. It will a/so provide a comparison of the expected interval established by the inspection data 
and management records. This information has become increasingly important due to the increased 
amount of undertime and the continued need to pivot routes. Furthermore, breaking out 15-30 minute 
segments of a route is much easier than 1 rlour segments. " Management need not justify the reasons for 
the increase but rather only 'explain' the nature of the increase which was accomplished both verbally 
and in writing. 

In addition to the above, the union ;s relying on a 2001 manual that was provided to the National Union 
that provided an overview of the MSP process entitled Managed Service Points (MSP). During the course 
of the above cited meetings; the NALC was provided with an update (2006) document entitled, "Using 
MSP". 

The 2001 Guide'that was presented to management in support of the grievance is a 'DRAFT document 
and is clearly marked as such. Therefore, this specific document would not be relevant. Furthermore, 
both the 2001 draftr and the 2006 updated version of the MSP documents are internal management 
guidelines for implementing the MSP process. ,They are not negotiated terms of employment that may be 
challenged in the grievance procedure. Further, we need not justify but rather only explain our reasons 
for the increase. ' 

Management Service Points was designed developed and implemented solely by management within the 
exercise of management's discretion with no mutual consent from the union. The MSP program is solely a 
management initiative. Management developed the program to improve operations and to be better able 
to monitor street performance. Like the DPS program, the MSP program was developed exclusively by 
management using new technology that was not available in the past. The MSP program specifically 
allows for up to 12 scan paints on a Letter Carriers Route. Management is merely exercising its option 
under the MSP guidelines. Management always had the option of utilizing the additional scan points, up 
to 12. The fact that management decided not to use the full amount allotted does not prevent 
management from exercising the option at a later time. In this case, management exercised this option for 
operational reasons stated above. Management always had the option of using up to 12 MSP scan 
points. 

Another Union contention is that management is breaking a past practice. Past Practice must be 
supported by mutuality. Some practices are the product, either in their inception or in their application, of 
a joint understanding; others develop from choices made by the employer in the exercise of its 
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managerial discretion without. any intention of a future commitment. (JCAM Article 5.) The MSP program 
is a choice made so/ely by management in the exercise of its discretion. There is a total Jack of mutuality. 
The union was not a partner in the inception, development or implementation of the MSP program. When 
originalfy'mtroduced, management notified the union and provided training on both the program and the 
use of scanners. There was never any joint agreement. Therefore, it lacks the basis of a binding past 
practice. 

Another union argument is that management did not receive the proper consent letters from postal 
patrons prior to deveioping scan point iabeis at the customer:s residence. Postai Customers are not part 
of the National Agreement and have no standing under the contract. As a contractual point, the grievance 
procedure involves the signatory partners of the contract. In this case, the signatories are the NALC and 
USPS. Postal customers are not party to the contract. The union may not grieve on their behalf anymore 
than they can grieve on behalf of a clerk. The issue ofpostal customers is invalid. 

The grievance is without merit. Management is properly exercising its discretion both under Article 3 and 
the MSP Guidelines that permit up to 12 scan points. The additional points represent an option that 
management always had available. The changing operational environment with rapidly decreasing mail 
and the use of undertime makes good operational sense. The union is fully aware of the operational 
reasons since they were told the reasons and were also provided the reasons in writing. The union has 
failed to document how a violation occurred the union has failed to meet the necessary burden of proof. 
Management acted fully within its discretion and the National Agreement. 

DISCUSSION: 

NO BINDING PAST PRACTICE: 

The union contends that the unilateral introduction of additional managed service points is a violation of 
past practice and an unacceptable unilateral action prohibited by Article 5: The DRT reviewed the 
evidence and determined that there is no violation of past practice. For a past practice to be binding it 
must have mutuality. That means that both management and the union must have mutually agreed to the 
practice at the time that it was introduced. 

The evidence in the case file does not support this contention. MSP service points is a nationally program 
that was developed and introduced by management alone. The union at the national level was informed 
of the program and provided working drafts. However. the union .was not a party to the development. 
When the program was introduced locally, the union was informed of the program and employees were 
trained in the program. Again, there was no mutual agreement to the terms of the program. Therefore, the 
program lacks a fundamental element for a binding past practice. 

Additionally, the circumstances today are radically different from when MSP points were first introduced. 
When they were first introduced, the Postal Service experienced heavy volume and profit. Today, the 
Postal Service is experiencing a record drop in volume requiring the use of widespread pivoting. 
Something thatdid notexistat the.time MSP pointswere.intmduc.ed. 

There is no binding past practice since there was no mutuality. The circumstances have also drastically 
changed. This drastic change in circumstances would also be a reason to invalidate a past practice. 
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Further proof that no binding past practice exists can be found in the training documents, both draft and 
actual that were developed by management to implement the program. In both the draft and the field 
copies, it lSmade very clear that managemE:mt always had the option of implementing a minimum of 7 and 
an maximum of 12 MSP points. This is dearly stated in the excerpts below. Management is merely 
exercising its option to use up to 12 MSP points. 

MANAGED SERVICE POINTS 

Scanning Designated Scan Points 

Scanning Managed Service Points 

(MSP) 

Employees may encounter an MSP barcode at their first delivery. There will be additional MSP 
locations throughout the route. Local practice will determine how to find MSP's. All MSP barcodes 
mut be scanned at they are encountered'. Upon return to the office, notify your supervisor of any 
MSP's that you were not able to scan. 

An additional five (5) MSP's may be used only with District approval and written justification. 

Using MSP 

To set up a route a minimum of seven (7) and a maximum of (12) basic MSP points are required. 
They are: 

Hot Case 
2. Depart to Route 
1st Delivery on route 
Scan Point Up to 5 additional scan points 
Scan point may be added 
Last Delivery on Route 
Return to Office 

ARTICLE 5 PROHIBITION OF UNILATERAL ACTION 
The Employer will not take any actions affecting wages, hours and other terms and conditions of 
employment as defined. in Section 8{d) of the National Labor Relations Act which violate the terms of this 
Agreement or are otherwise inconsistent with its obligations under law. (The preceding Article, Article 5, 
shall apply to Transitional Employees.) 

Past Practice 
The following explanation represents the national parties' general agreement on the subject of past 
practice. The explanation is not exhaustive,and is intended to provide the local parties general guidance 
on the subject The local parties must insure that the facts surrounding a dispute in which past practice 
plays a part are surfaced and thoroughly developed so an informed decision can be made. 
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Article 5 may also limit the employer's ability to take a unilateral action where a valid past practice exists. 

While most labor disputes can be resolved by application of the written language of the Agreement, it has 

long been recognized that the resolution of some disputes require the examination of the past practice of 

the partie's., 

Defining Pas-t Practice In a paper given to the National Academy of Arbitrators, Arbitrator 

Mittenthal described the elements required to establish a valid past practice: 

• First, there should be clarity and consistency. A course of conduct which is vague and ambiguous or 
which has been contradicted as often as it has been followed can hardly qualify as a practice. But where 
those in the plant invariably respond the same way to a particular set of conditions, their conduct may 
very weii ripen into a practice. 
• Second, there should be longevity and r~petition. A period of time has to elapse during which a 
consistent pattern of behavior emerges. Hence, one or two isolated instances of certain conduct do not 
ordinarily establish a practice. Just how frequently and over how long a period something must be done 
before it can be characterized as a practice is a matter of good judgment for which no formula can be 
devised. 
• Third, there should be acceptability. ::rhe employees and supervisors alike must have knowledge of the 
particular conduct and must regard it as the correct and customary means of handling a situation. Such 
acceptability may frequently be implied from long acquiescence in a known course of conduct. Where this 
acquiescence does not exist, that is, where employees constantly protest a particular course of action 
through complaints and grievances, it is doubtful that any practice will be created. 
• One must consider, too, the underlying circumstance which gives ~ practice its true dimensions. A 
practice is no br<?ader than the circumstances out of which it has arisen. although its scope can always be 
enlarged in the da_y-to-day administration of the agreement. No meaningful description of a practice can 
be made without mention of these circumstances. For instance, a work aSSignment practice which 
develops on the afternoon and midnight shifts and which is responsive to the peculiar needs for night 
work cannot be automatically extended to the day shift. The point is that every practice must be carefully 
related to its origin and purpose. 
• Finally. the significance to be attributed to a practice may possibly be affected by whether or not it is 
supported by mutuality. Some practices are the product. either in their inception or in their application, of 
a joint understanding; others develop from choices made by the employer in the exercise of its 
managerial discretion without any intention of a future commitment. 
Functions of Past Practice In the same paper. Arbitrator Mittenthal notes that there are three distinct 
functions of past practice: 
To Implement Contract Language. Contract language may not be sufficiently specific to resolve all 
issues that arise. In such cases, the past practice of the parties provides evidence of how the provision at 
issue should be applied. For example, Article 15. Section 2, Step 3 of the 1978 National Agreement (and 
successor agreements through the 2000 National Agreement) required the parties to hold Step 3 
meetings. The contract language. however, did not specify where the meetings were to be held. Arbitrator 
Mittenthal held that in the absence of any specific controlling contract language, the Postal Service did 
not violate the National Agreement by insisting that Step -3 meetings be held at locations consistent with 
past practice. (N8-NAT-0006, July 10, 1979, C-03241) 
To Clarify Ambiguous Language. Past practice is used to assess the intent of the parties when the 
contract language is ambiguous. that is. when a contract provision could plausibly be interpreted in one of 
several different ways. A practice is used in such circumstances because it is an indicator of how' the 
parties have mutually interpreted and applied the ambiguous language. For example, in a dispute 
concerning the meaning of an LMOU provision, evidence showing how the provision has been applied in 
the past provides insight into how the parties interpreted the language. If a clear past practice has 
developed. it is generally found that the past practice has established the meaning of the disputed 
provision. 
To Implement Separate Conditions of Employment. Past practice can establish a separate 
enforceable condition of employment concerning issues where the contract is "silent." This is referred to 

-bya variety of. terms, but the one most frequently used-is the silent contract. Fo.rexampJe,a past practice 
of providing the local union with a file cabinet may become a binding past practice, even though there are 
no contract Slr LMOU provisions ~oncerning the issue. 



Changing Past Practices 
The manner by which a past practice can be changed depends on its purpose and how it arose. 
Past practices that implement or clarify existing contract language are treated differently than 
those c'ohcerning the "silentcontract." 
Changing Past Practices that Implement or Clarify Contract Language. If a binding past practice 
clarifies or implements a contract provision, it becomes, in effect, an unwritten part of that provision. 
Generally, it can only be changed by changing the underlying contract language, or through bargaining. 
Changing Past Practices that Implement Separate Conditions of Employment. If the Postal Service 
seeks to change or terminate a binding past practice implementing conditions of employment concerning 
areas where the contract is sHent, Articie e; prohibits it from doing so uniiateraiiy without providing the 
union appropriate notice. Prior to making such a change uniiaterally, the Postal Service must provide 
notice to the union and engage in good faiith bargaining over the impact on the bargaining unit. If the 
parties are unable to agree, the union may grieve the change. Management changes in such "silent" 
contracts are generally not considered violations if 1) the company changes owners or bargaining unit, 2) 
the nature of the business changes or, 3) the practice is no longer efficient or economical. The first of 
these has rarely arisen in Postal Service cases involving its numerous bargainin'g units. A change in local 
union leadership or the arrival of a new postmaster or supervisor is not, in itself, sufficient justification to 
change or terminate a binding past practice, as noted in the previous paragraph. 

ARTICLE 19 HANDBOOKS AND MANUALS 
Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate 
to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall 
contain nothing that conflicts with this Agreement, 'and shall be continued in effect except that the 
Employer shall have the right to make changes that are not inconsistent with this Agreement and that are 
fair, reasonable, and equitable. This includes, but 'is not limited to, the Postal Service Manual and the F
21, Timekeeper's Instructions. Notice of such proposed changes that directly relate to wages, hours, or 
working conditions will be furnished to the Union at the national level at least sixty (60) days prior to 
issuance. At the request of the Union, the parties shall meet concerning such changes. If the Union, after 
the meeting, believes the proposed changes violate the National Agreement (including this Article), it may 
then submit the issue to arbitration in accordance with the arbitration procedure within sixty (60) days 
after receipt of the notice of proposed change. Copies of those parts of all new handbooks, manuals and 
regulations that directly, relate to wages, hours or working conditions, as they'apply to employees covered 
.by this Agreement, shall be furnished the Union upon issuance. Article 19 shall apply in that those parts 
of all handbooks, manuals and published regulations of the Postal Service, which directly relate to wages, 
hours or working conditions shall apply to transitional employees only to the extent consistent with other 
rights and characteristics of transitional employees negotiated in this Agreement and otherwise as they 
apply to the supplemental work force. The Employer shall have the right to make changes to handbooks, 
manuals and published regulations as they relate to transitional employees pursuant to the same 
standards and procedures found in Article 19 of this Agreement. 

COMMUNICA T/ON/NOT/FICA T/ON/JUST/FICA T/ON: 

There is hard copy evidence to demonstrate that management did inform the union of the reasons why it 
was using the option to increase scan points up to the maximum permitted. There were two meetings 
held on the subject. At those meetings, management informed the union of the reasons for implementing 
additional scans. This was put in writing in a letter from Dave Rudy, Manager Human Resources, Triboro 
District: The purpose for the additional scan points is tp better monitor the consistency of delivery time. 
The program will provide the time of arrival at pivotal locations along a rout's line of travel more 
?9CUr?tftly. It will a/s() p[ovicie.?cfJ.fT]parison. pf tnFJ, ~xpected In.t~rvql.f!$tq!Jl.i$nf!d,by inspection data. and 
management records. This information has become increasingly important due to the increased amount 
of undertime and the continued need to pivot routes. Furthermore, breaking out 15-30 minute segments 
of a route is much easier than 1 hour segments. This letter serves as proof that written justification was 
provided to the union. T 
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There is undisputed evidence that management did communicate the additional MSP points to the 
employees and to the union. There were two meetings held on the subject. There is also evidence of 
correspondence between the two parties. Management at the local level also notified the letter carriers of 
the additional scan points. Carriers have already received training on the use of the scanner. All new 
employees receive this trail}ing as part of their job orientation. No additional training is required beyond 
the established training is warranted. 

MSP location reports are generated through DaiS. In his letter to the Uriion Branch President's, Mr. 
Rudy addieSsed tt-tis issue: Tlie District is c;u(f1miiif:Jd fa ensuring that MSP Location Report, which is 
generated out of DaIS, will be placed into the carrier book by the carrier. The input of the additional scan 
points into DaiS will automatically generate MSP Location Reports that can be placed into the Carrier 
Book. This will resolve this issue. 

TIME CREDIT: 

The issue of carriers receiving credit for the time it takes to scan the additional points was also addressed 
in the Letter from Dave Rudy to the union presidents. 

It is a/so important to note that Time Credit will continue to be given during route count and inspections 
and will be credited in total street time. MSP does not set performance standards, either in the office or on 
the street. MSP data may not constitute the sole basis for disciplinary action. However, it may be used by 
the parties in conjunction with other records t'o support or refute disciplinary action issued in pursuant to 
Article 16 of the National Agreement 

SUMMARY: 

Management did not violate a binding past practice with the introduction of additional MSP points. This 
was an exercise of management discretion. Management essentially opted'to add extra MSP points in 
accordance with the MSP manuals. It always had this option. Management did notify the union both 
verbally and in writing. There was no failure to communicate the specific reasons for implementing the 
option of adding more MSP points. The letter carriers have already been trained on the use of MSP 
scanners and no additional training is required. The additional scan points will be entered into DaiS and 
the MSP Reports will be updated. 

CONCLUSION: 

Management did not violate the National Agreement and was justified in introducing additional MSP 
points in the offices where they have already been introduced. For the offices where they have already 
been introduced, management will provide the union with the copies of the· updated MSPLocation 
Reports generated by DaiS. Additionally. in the offices where the additional MSP scans have already 
been introduced, management will rescind any disciplinary action directly related to the additional MSP 
points from the time that they were introduced until two weeks after this decision reaches the local office. 
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For any. delivery unit where the additional IVISP points have not already been introduced, management 
will provide the union with two weeks notification of the planned implementation of the additional MSP 
points and will refrain from issuing any discipline directly related to the newly introduced additional MSP 
scan po'iilts. fc:r two weeks after implementation. 

~,£/jJ~

Mi;t?~eI'"P. ·~or~aro· 
DRT 
Management Representative 

cc: Postmaster 
Labor Relations 
Step A Rep NALC 
Step A Rep USPS 
Nalc Branch 
Larry Cirelli NBA 
Labor Relations Triboro 
Mark Forgue NE Metro Area 

INDEX 

8190 
Union Contentions 
Fax June 29, 2010 
Letter: Angelo Mangano to Joe Chiossone 
Email Walter Barton 
Minutes June 21, 2010 Labor-Management Meeting 
Letter Dave Rudy to Angelo Mangano MSP Scan Points 
Managed Service Points 
Revised Carrier Assignment 
Using MSP 22 pages 
Letter To Postal Customer 
Letter To Postal Customer 
Handling News Media Inquiries 
Letter Doug Tulino: March 28, 2001 
Postal Reference Manual: Handout 1 
M-39 4 pages 
PS FORM-t564-A-
Hand Out 2 (5 pages) 
Hand Out 3 (4 pages) 
Management Contentions 

9 




Letter: Fred DeMaso June 16, 2010 
MANAGED SERVICE POINTS DRAFT 16 PAGES 
MSP Standup Talk-....... 

Letter To Gustomer 
Frequently Asked Questions 
MANAGED SERVICE POINTS 7 PAGES 
Letter: Dave Rudy to Angelo Mangano 
Letter: Dave Rudy to James Litka 
Letter: Dave Rudy to Walter Barton 
Managed Service Points 
MSP Location Report (4 pages) 
Letter: Joseph Chiossone to Angelo Mangano 
Letter: Angelo Mangano to Joseph Chiossonem (3 letters) 
Fax: July 10,2010 
MSP Grievance Checklist 
MSP Route Report (44 pages) 
Daily MSP Route Report (20 pages) 
Daily MSP Route Report (12 pages) 
Daily MSP Route Report (20 pages) 
Daily MSP Route Report (24 pages) 
Daily MSP Route Report ( 20 pages) 
Daily MSP Route Report/Combined (290) 
Letter Walter Barton to D(ive Rudy 
MANAGED SERVICE POINTS 22 PAGES 
MSP SERVICE TALK 
Letter To Customer 
FAQ 
USING MSP 22 pages 
Time extension agreement 

10 




i¥"/~~ Page 1 of 1 
;/ 

, ,Jird 

.i'~O, Fred A - Flushing, NY 

./~tbject: FW: MSP Scan Points 
,,,,,,,it' 

From: Branning, Bruce - Northeast Area, NY 
Sent: Wednesday, July 18, 2012 4:13 PM 
To: Larry Cirelli; Toth Dan (toth@nalc.org)i Casciano John (casciano@nalc.org) 
Cc: Doran, William Windsor, CT; Vaccaro, Ignatius - Rochester, NY; Thomas Matthews; Ronald Adams; Jerry Ugone 
Subject: MSP Scan Points 

Good afternoon l 

[n an attempt to build on and improve the overall service to our postal customers, the Northeast Area 
Nil! standardize the requirement for Managed Scan Points (MSP) scans per route. Every full time city 
""oute will have a total of 18 MSP barcodes (office and street) assigned to the route. Auxiliary routes will 
Je looked at on route by route basis and a determination will be made at a District level. The goal is to 
lave the additional bar-codes in place by COB August 3, 2012. 
[f you have any questions, please feel free to contact me at 718-308-1513. 

3ruce Branning 

)elivery, Programs Support 

Jortheast Area Office 

'oice 718.308.1513 

=ax 650.577.4066 

7123/2012 
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National Assaci~tion of Letter Carriers 

347 West 41 st Street. New York, NY 10036 


Telephone Number (212) 868-0284 • Facsimile (212) 868-0294 


MEMORANDUM 
I 

-IVF rom the Desk of: Larry Ci rell i ' 
Region 15 - National Business Agent 

To: All Region 15 Branch Presidents 

Date: 	 Thursday, October 4, 2012 

Subj: 	 Managed Service Points (MSP) - Evidence of Wrong 
Doing 

To All: 

I have met with the Northeast Area Vice President Rich Uluski concerning the MSPs. I am 
still trying to get them reduced. He is considering it. I need additional information from 
the branches in order to help support my position that they are a waste of time, money and 
are not being used properly. 

As I have previously informed you the number of points is not giveable but their use in 
discipline is. Please send to lne any grievances where localrnanagement is using them to 
discipline carriers. Discipline based of time used between points as examples: "you took 
an additional 2 minute between points." or "You hit this point at 2:00 PM yesterday and 
hit it at 2:05 PM today" and "your are not hitting them at the same time each day" 
anything of this type. 

I need hard evidence like PS 8190 or POI written reports, carrier statements. Please 
identify what office they are coming from. 

There is no return deadline but please return them as soon as possible, if not imnlediately. 

Thank you for your attention to this matter. 

Any questions, just give me a call. 

Larry 



September 13, 2012 

Larry Cirelli 

NALC NBA Region 15 

347 West 41st Street, Suite 102 

New York, NY 10036-6941 RE: Not appealing MSP cases, B06N-4B-C 12291968, 

Etc.... Per your letter of September 11, 2012 

Dear Larry, 

As perthe above letter and your comments, I have met with my Full-Time officers to 

review your letter concerning the above. I must advise you that we would appreciate a more 

detailed response concerning your letter. We have listed some of our reasons below. 

Your letter fails to state why you and your staff( your RAAs) and those parties at 

National Headquarters ( who are they?) do not believe that we could convince an arbitrator to 

uphold our position. 

The case file and documents that were submitted clearly shows that management argued 

in the previously arbitration "Brown" case that management could use a "maximum of 12 

scans." 7 are mandatory and 5 others were optional. Management also argued this point in 

their opening and closing brief. 

Furthermore, management argued that their "'copyrighted" 2002 version was part of 

Article 19. Therefore, any changes to it would have to have been negotiated with the National 

parties. 

Finally, in a Brooklyn(Branch 41) MSP case (that is also part of the case file) the Triboro 

"B'I Team also agreed that a "Maximum of 12 scans" was permissible. They did not say that it 

was unlimited. Therefore, if you are not going to schedule these cases for arbitration, my 

officers and I would appreciate a more detailed explanation since we believe that this case as 

appealed has "merit" and we could convince and arbitrator to sustain this grievance. We 

advocated the previous "Brown" case and we would do the same in this matter. 

Yours for the Union, 

Walter Barton, President 

NALC, LI Merged Branch 6000 



larry Cirelli 

National Business Agent 

NALC Region 15 

347 W. 41 st St., Ste. 102 

New York, NY 

10036-6941 

212.868.0284 

Fax: 212.868.0294 

Fredric V. Rolando 
President 

Timothy C. O'Malley 
Executive Vice President 

GeorGe C. Mignosi 
Vice President 

Jane E. Broendel 
Secretary-Treasurer 

Nicole Rhine 
Asst. Secretary-Treasurer 

lew Drass 
Director. City Delivery 

Manuel L. Peralta Jr. 
Director, Safety &Health 

Myra Warren 
Director, Life Insurance 

Brian E. Hellman 
Director, Health Insurance 

Ernest S. Kirkland 

National Association oj 

Letter Carriers 


Director, Retired Members 

Board of Trustees: 

larry Brown Jr. 
Chairman 

Randaill. Keller 
Michael J. Gill 

Affiliated with the AFL-GIO & 
Union Network International, 

September 11, 2012 

Walter Barton, President 

NA,LC Branch 6000 

630 Broadway 

Amityville, NY 11701 


re: Case Nos. B06N-4B-C 12291968 (Local No. 412170), B06N-4B-C 12294247 
(Local No. 11783-710-12) B06N-4B-C 12287461 (Local No. 412170) B06N-4B-C 
12290458 (Local No. 62065) B06N-4B-CI2287488 (Local No. 412155) B06N-4B
C 12287450 (Local No. 212-080) 

Dear Walter: 

Attached are Step B Decisi()IlSfor""Branch 6000 grievances concerning MSP scans 
being increased in the Region. 

As you can see, the grievances have been Impassed to my office. 

My staff and I have thoroughly reviewed the evidence and arguments contained in 
the case file, and discussed our findings with NALC headquarters in DC. We have 
detemlined we would not be able to convince an Arbitrator to sustain the NALC' s 

. position under the circumstances presented. I have made the decision not to appeal 
these cases to Arbitration. 

Ifyou have any questions regarding this matter, please feel free to contact me 

Sincerely, 



STEP B DECISION 


Step B Team: Decision: IMPASSED 
Long Island - Westchester USPS Number: B06N-4B-12294247 

Grievant: Class 
Kathleen Mirando Branch Grievance Number: 11783-710-12 
Robert Graf Branch: 6000 

Installation: Seaford 
Delivery Unit: MPO 11783 

District Grieving: State: New York 
Incident Date: 08/03/2012 
Date Informal Step A Initiate: 08/11/2012 
Formal Step A Meeting Date: 08/2212012 
Date Received at Step B: 08/27/2012 
Step B Decision Date: 08/30/2012 
Issue Code: 15.0000, 19.0000, 

34.8000 
NALC Subject Code: 
Original Step B Received Date: 
Date Sent to Assisting Team: 

ISSUE: Did the Postal Service violate, but not limited to, Articlf:?s 1, 3, 5, 15, 19 and/or 34 
of the National Agreement as well as/or the March 13, 200~ Managed Service Points 
(MSP) memorandum, related handbooks/manuals and/or Arbitration case # B06N-4B-C 
10222525 when they unilaterally implemented and increased MSP scan points to a 
maximum of 18 at the Seaford Post Office, on August 3, 2012? If so, what is the 
appropriate remedy? 

DECISION: The Dispute Resolution Team (DRT) declared an IMPASSE. The Step-B 
Team has considered all arguments and evidence in the case file and any of this material 
may be cited in the event of arbitration. The NALC National Bus'iness Agent may file an 
appeal for this grievance to arbitration within fourteen (14)-daysofthis report. 

EXPLANATION: The members of the (DRT) were unable to reach common ground in 
their discussion of this grievance. . 

The Union Team member contends Management at the Wantagh Post Office violated 
numerous provisions of the National Agreement when they unilaterally increased scan 
points beyond the authorized and allowable twelve (12) MSP scan pOints to eighteen (18) 
scan points without Management, at the District level, entering into negotiations with the 
local Union. . 

The Union contends the local parties have agreed that there are only twelve (12) allowable 
scan points as per the 2002 "copy righted" Managed Service Point training manual. 
Additiona"y, the Union argues "by unilaterally increasing the soan points to eighteen (18), 
Management has violated their mutually agreed to understanding". Accordingly, the Union 
is of the opinion the Postal Service is in violation of the National Agreement, Article 5, 
which prohibits unilateral actions. 
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In paragraph #2 of page 84, Management's response to the Formal Step A; the Service 

raises the issue of RES JUDICATA concerning a Step 4 settlement dated 3/13/2002. It is 

the Union's contention RES JUDICATA is not appropriately raised. RES'JUDICATA is a 

legal term which in the Labor Arbitration system refers to the following circumstances 

involving an issue which has been brought before and Arbitrator who has rendered an 

opinion and a decision at a prior time: 1. Same issue, 2. $ame,set of facts, 3. Same 

contract language, 4. Same parties. The Service is not attemptihg to apply RES 

JUDICA TA to an arbitration decision but to a Step 4 Settlement'. 


Even if the Service was properly attempting to raise the issue of RES JUDICA TA by citing 
a previous arbitration award, the instant issue has not been he~rd prior in Arbitration. Both 
Union and the Service include Arbitrator Robert Tim Brown's prior decision. The Union 
contends that the issue of that grievance is completely differentfrom the instant issue. 
That issue revolved around a dispute concerning "past practice~ In paragraph 5 of page' 84 
of the case file, the Service clearly uses the issue of past practice to respond to the instant 
issue. They rely on Arbitrator Brown's decision to attempt to support their contentions 
concerning the instant issue. This citing however is off point because the instant issue is 
not about "past practice". 

The Union argues Management has failed to comply with Arbitrator Robert Tim Brown's 
decision B06N-4B-C 10222525 dated August 19, 2011. In that case Arbitrator Brown 
addressed many of the same issues that are involved in this instant grievance. Arbitrator 
Brown opined: 

A Step 4, dated March 13, 2002 (Q98N-4Q-C 01045840) states in pertinent part 
"The Managed Service Points (MSP) initiative is a national program intended to 
facilitate Management's ability to assess and monitor city delivery structure and 
consistency of delivery service. The following reflects the parties understanding of 
MSP: The parties agree that Management will determine the number of scans on a 
city ... " The MSP requires a minimum of four and a maximum of nine street scan 
points." 

Apparently, Management is not satisfied with three (3) office scans and nine (9) street scans 
"authorized" by Arbitrator Robert Tim Brown in his August 19, 2011 decision. The instant 
issue that the Union brings forth concerns the unilateral addition of MSP scans to a total of 
18, which is beyond the agreed to 12 as cited in the MSP Manual, previously described by 
the Service as the Manual determining the amount of MSP Scans permitted. This can be 
seen on page 43 of the case file paragraph #1, where Postal Service Advocate and Labor 
Relation Specialist wrote in part: 

If ••• the Managed Service Points (MSP) program was rolled out nationally and the 
parties at the National Level made celtain determinations at that time. One of 
those determinations was that 'Up to five (5) additional MSPs per route may be 
used with district approval' - MSP Training Manual copyright 2002. JJ 

Page 32 of the case file from the copyrighted 2002 Managed Service Points (MSP) 
Training Manual in part: 

Location: 

To set up the program, seven (7) defined points are required. They are: 
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1. 	 Hot case 
2. 	 Depart to route 
3. 	 First Delivery 
4. 	 Last Delivery before lunch 
5. 	 First delivery after lunch 
6. 	 Last Delivery 
7. 	 Return to office 

Up to five (5) additional MSPs per route may be used with District Approval. 

It is the Union's contention that based upon the above 2 argum$nts, RES JUDICA TA 
simply does not apply. 	 ' 

The Union states the three (3) existing office scans; Hot Case;' leave for street and return 
from street plus the "maximum of nine street scan points" totals up to a maximum of 
twelve (12) MSP scan points. Further, the Union asserts the Step 4 decision falls under 
the provisions of Article 19. 

The Union adds Management has also failed to follow the prpcedures outlined in the 2002, 
Step 4 decision, that also falls under the guidelines of Article 19 of the National 
Agreement. This includes but not limited to: 

• 	 Communication to employees 
• 	 Consultation with Carrier input. 
• 	 Training 
• 	 Creating Carrier MSP rocation reports 
• 	 Placing scan point information on PS Form 1564-A within the Carrier route 

book 
• 	 Copies of Location cards to be cased with routes .. 
• 	 Copy of Pivot Plan 
• 	 Granting additional time for new office and street functions and the 

completing of a new PS Form 1840. 

On page 65 paragraph 7 the Service claims that any attempt of the Union to change a 
Handbook and Manual should have been made at the National level and should have 
been done in 2002 when the aforementioned MSP Training Manual was copyrighted. 

The Union is not attempting to change the 2002 Manual, the Union is in agreement that it 
is a controlling document and is using this agreed to document ~o support the Union's 
contention that it was only agreed to utilize a maximum of 12 MSPs as noted above. The 
Service has far surpassed their agreement with the NALC by increasing the total number 
of scans to 18. This is not an attempt to get Ita second bite of the apple" as written by the 
Service in their response; This is an attempt to hold the service accountable to their 
agreement with the NALC. 

The Union seeks to have all letter carriers who have been affected by the increased total 
of eighteen (18) MSP scan points, shall be made whole. This shalf include, but not limited 
to, reducing MSP scans to a total of twelve (12); not to exceed three (3) in the office and 
nine (9) on the street. 
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The Union adds "The remedy requested is not unjust enrichment. Carriers are not being 
held to the standard of '~ fair day's pay for a fair day's work" as the Service has so 
eloquently stated. Carriers are being pushed into an attempt to :make numbers that just are 
impossible to reach based upon "scheduled" MSP scan times. This has put an undue 
burden on each and every carrier that has had,the additional scans added to their routes. 
Basically there is a scan every 15-25 minutes. If a carrier has to stop and answer a 
question, has to deviate because of traffic or a problem with a dog or has to deliver an 
express mail, they may be called upon to explain, each and eVtqry time what has happened 
to delay the MSP scan time. 

Management contends that Management did not violate the National Agreement, Articles 1, 
3, 5, 15, 19 and 34 by exercising their option to add extra MSP points. MSP is strictly a 
Management initiative developed at Management's discretion. 

The Union alleges violation of Articles 1,3,5,15,19 and/or 34 of the National Agreement as 
well as the March 13, 2002 MSP memo and Arbitration Case # B06N-4B-C 10222525. It 
fails to show how any of the articles have been violated and failS to adhere to agreements 
reached at the National level. 

In fact, RES JUDICA TA is applied in this case in that there is a binding Step 4 settlement 
dated March 13, 2002(Q98N-4Q-C01045840) which states in part: "the Managed Service 
Points (MSP) initiative is a national program intended to facilitate management's abitity to 
assess and monitor city delivery route structure and consistency of delivery service. The 
following reflects the parties understanding of MSP: The parties agree that management 
will determine the number of scans on a city delivery route. , ," (Emphasis Added). 

The Union in this case chooses not to utilize the Joint Contract Administration Manual 
(JCAM). Page one of the JCAM states "When a dispute arises, you should go to the JCAM 
first to see if the issue in dispute is addressed. If the issue is adtiressed in the JCAM, any 
dispute should be resolved in accordance with that guidance." 
In the preface of the JCAM it is stated in paragraph 2 that "At epch step of the 

grievance/arbitration procedure the parties are required to jointly review the JCAM in order 
to facilitate resolution of disputes." The above mentioned Step 4 settlement is included in 
the JCAM on pages 41-47 and 41-48. 

The Union also attempts to rely upon the decision in Arbitration Case # B06N-4B-C 
10222515 by Arbitrator Robert Tim Brown. The matter in this case is that the Union 
argued in a Class Action that Management at the Cold Spring Harbor Post Office could not 
increase MSP points on a city delivery route because the Union' had an alleged verbal 
agreement with a prior District Manager and a prior Union President and that the number 
of scans on the routes must remain the same as per past practit;e. The use of this case 
only goes to further support Managements exclusive right to increase MSP scans. 

Arbitrator Brown stated in his decision that "We must therefore appraise past practice with 
this language in mind, the National Agreement binds the arbitrator in reaching a decision, 
and where the agreement is unambiguous in Ilanguage that is clearly applicable, that 
language must prevail. 
This is complemented by the 2002 Step 4 settlement cited above, which granted the 
Service the right to set the number of MSP scans, and set limits on the ways in which the 
scans could be used when set. That settlement postdated the agreement, to which Barton 
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testified, and to whatever extent the somewhat vaguely described 2001 unwritten 
agreement waived or limited management's general right under Art. 3 to manage the work 
force, the settlement superseded it under the terms of the National Agreement. The fact . 
that the Service did not exercise its power for a long period of time thereafter (but 
evidently did so in much of the rest of the country) does not change that. The grievance is 
therefore dismissed." (Emphasis Added). 

The union also attempts to tie its justification against any increase in MSP scans to the 
MSP Training Manual published in 2002. The claim that Management fails to adhere to 
this manual under Article 19 should have been made at the National level 10 years ago, 
not in 2012. Any grievance activity in regards to Handbooks an¢!. Manuals are to be 
initiated at the National level, any attempt by the local Union to 'get a second bite at the 
apple ten years after the fact is unjust and untimely. ' 

The remedy requested is an unjust enrichment- There is no provision in the National 
Agreement that states employees are entitled to any form of monetary gain other than pay 
for hours worked. Article 34 Section A of the National Agreement states "The principal of 
a fair day's work for a fair day's pay is recognized by all parties to this Agreement." The 
compensatory purpose of a remedy is intended to recompense specific harm done to 
individual employees. The compensatory purpose is not intended to provide monetary 
windfalls (i. e., money damages to employees who would not have earned such monies 
even absent the violation). Even though there is no violation in this instant case the 
employees would not be entitled to a monetary reward. 

In the instant case the local Union is required to prove how the contract has been violated 
and they are unable to do so. The claim that the MSP Training Manual is the controlling 
document is unfounded, they fail to show any signed agreement at any level that sets the 
training manual as precedent setting. 

The manual was designed as a training guide for front line supervisors at the start of the 
MSP program and is not precedent setting in any way. 

The only precedent setting document in this case is the Step 4 Settlement (Q98N-4Q
C01045840) dated March, 13,2002 which the Local Union continues to ignore. Step 4 
Arbitration awards and settlements (pre-arbitration settlements before a case is heard) 
upon decision or agreement effectively become part of the National Agreement and are 
binding. 

The above cited Step 4 arouse out of a grievance that made its way through the 
Grievance/Arbitration process or was initiated by the National Union at its level. The 
National President of the NALC agreed by way of his signature that "The parties agree 
that management will determine the number of scans on a city delivery route." It does not 
say that there will only be 4, 7, 12 or 18 scans, no set number of scans was established by 
the agreement only that management will determine the number of scans. 

The only party in violation of the contract is the local union in that it fails to abide by the 
National Step 4 agreement. It is also in violation of Article 15.3.A Grievance Procedure
General which states: 

5 



The parties expect that good faith observance, by their respective representatives, of the 
principles and procedures set forth above will result in resolution of substantially all 
grievances initiated hereunder at the lowest possible step and recognize their obligation to 
achieve that end. At each step of the process the parties are required to jointly review the 
Joint Contract Administration Manual (JCAM). 

The above mentioned Step 4 settlement is included in the JCAM on pages 41-47 and 41
48 and the local union chooses to ignore it and violate the National Agreement a'nd the 
principles of Article 15 in regards to the Dispute Resolution Process. 

As to the argument that carriers are being pushed into an attempt to make numbers that 
are just impossible to reach based upon "scheduled" MSP scan times. Letter carriers have 
always been required to maintain the scheduled street time of their assignments and to 
inform Management when they are unable to complete their assignment in the allotted 

, time. MSP scans do not change the fact that Management has an obligation to determine 
why any employee has extended their assigned duties and routine questions as to why 
they are late or to unable to complete assigned duties, are part of the process. 

It is the Management Team Member's contention no violation has been demonstrated. As 
in any contract interpretation case, the Union bears the initial ~urden of substantiating its 
facts and its charges that the Service's action violated the National Agreement and 
associated documents. In this case, the Union has failed to do so. 

Robert F. Graf 
NALC Step' B Representati e 

cc: 	 Step A Parties National Business Agent 
District Labor Relations Area Labor Relations 

Grievance File Contents: 
PS Form 8190, USPS-NALC Joint Step A Grievance Form (2 pages) 
Union Contentions (2 pages) 
Arbitration Case #10222525 ( 18 pages) 
MSP Training Manual (17 pages) 
Correspondence, dated 5/27/10,3/18/10 &41'12/10 
Management Contenti'ons (9) pages 
Step B Decision, USPS #B06N-4B-C10261209 (10 pages) 
Duplicate Arbitration case #1 0222525 ( 18 pages) 
Management Additions and Corrections 
Communication dated 3113/02, 2 pages 
Excerpt of JCAM, pages 41-47 &41-48 
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STEP B DECISION 

Step B Team: Decision: RESOLVED 
Long Island - Westchester USPS Number: B06N-4B-C12324254 

Grievant: Class 
Robert Graf Branch Grievance Number: MT -24-12 
Kathleen Mirando Branch: 6000 

Installation: Lindenhurst 
Delivery Unit: MP011757 

District Grieving: State: New York 
Incident Date: 08/0212012 
Date Informal Step A Initiate: 08/13/2012 
Formal Step A Meeting Date: 09/18/2012 
Date Received at Step B: 09/21/2012 
Step B Decision Date: 10103/2012 
Issue Code: 15.0000, 19.0000 

34.8000 
. NALC Subject Code: 

Original Step B Received Date: 
Date Sent to Assisting Team: 

ISSUE: Did the Postal Service violate, but not limited to, Articles 1, 3, 5, 15, 19 and/or 
34 of the National Agreement as well as/or the March 13, 2002 Managed Service Points 
(MSP) memorandum, related handbooks/manuals and/or Arbitration case # B06N-4B-C 
10222525 when they unilaterally implemented and increased MSP scan points to a 
maximum of 18 at the Lindenhurst Post Office, on August 2, 2012? If so, what is the 
appropriate remedy? 

DECISION: The Dispute Resolution Team (ORT) has RESOLVED this grievance. The 
grievance is found to be without merit, as explained below. 

The Union contends Management at the Lindenhurst Post Office violated numerous 
provisions of the National Agreement when they unilaterally increased scan points 
beyond the authorized and allowable twelve (12) MSP scan points to eighteen (18) scan 
points without Management, at the District level, entering into negotiations with the local 
Union. 

The Union contends the local parties have agreed that there are only twelve (12) 
allowable scan points as per the 2002 "copy righted" Managed Service Point training 
manual. Additionally, the Union argues "by unilaterally increasing the scan pOints to 
eighteen (18), Management has violated their mutually agreed to understanding". 
Accordingly, the Union is of the opinion the Postal Service is in violation of the National 
Agreement, Article 5, which prohibits unilateral actions. 

Management's response to the Formal Step A; the Service raises the issue of RES 
JUDICA TA concerning a Step 4 settlement dated 3/13/2002. It is the Union's contention 
RES JUDICATA is not appropriately raised. RES JUDICATA is a legal term which in the 
Labor Arbitration system refers to the following circumstances involving an issue which 
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has been brought before and Arbitrator who has rendered an opinion and a decision at a 

prior time: 1. Same iss LIef 2. Same set of facts, 3. Same contract language, 4. Same 

parties. The SeNicEfiS---not atte-mpUng to apply.RES JUDICATA fo anaroitratiOn aecisioh 

but to a Step 4 Settlement. 


Even if the Service was properly attempting to raise the issue of RES JUDICA TA by citing 
a previous arbitration award, the instant issue has not been heard prior in Arbitration. Both 
Union and the Service include Arbitrator Robert Tim Brown's prior decision. The Union 
contends that the issue of that grievance is completely different from the instant issue. 
That issue revolved around a dispute concerning "past practice" The Service clearly uses 
the issue of past practice to respond to the instant issue and rely on Arbitrator Brown's 
decision to attempt to support their contentions concerning the instant issue. This citing 
however is off point because the instant issue is not about "past practice". 

The Union argues Management has failed to comply with Arbitrator Robert Tim Brown's 
decision B06N-4B-C 10222525 dated August 19, 2011. In that case Arbitrator Brown 
addressed many of the same issues that are involved in this instant grievance. 
Arbitrator Brown opined: 

A Step 4, dated March 13, 2002 (Q98N-4Q-C 01045840) states in pertinent part 
"The Managed Service Points (MSP) initiative is a national program intended to 
facilitate Management's ability to assess and monitor city delivery structure and 
consistency of delivery service. The following reflects the parties understanding 
of MSP: The parties agree that Management will determine the number of scans 
on a city ... n The MSP requires a minimum of four and a maximum of nine street 
scan points. " . 

Apparently, Management is not satisfied with three (3) office scans and nine (9) street 
scans "authorizedll by Arbitrator Robert Tim Brown in his August 19, 2011 decision. The 
instant issue that the Union brings forth concerns the unilateral addition of MSP scans to a 
total of 18, which is beyond the agreed to 12 as cited in the MSP Manual, previously 
described by the Service as the Manual determining the amount of MSP Scans permitted. 
This can be seen on page 43 of the case file paragraph #1, where Postal Service 
Advocate and Labor Relation Specialist wrote in part: 

" ... the Managed Service Points (MSP) program was rolled out nationally and the 
parties at the National Level made certain determinations at that time. One of 
those determinations was that 'Up to five (5) additional MSPs per route may be 
used with district approval' - MSP Training Manual copyright 2002. II 

Page 32 of the case file from the copyrighted 2002 Managed Service Points (MSP) 
Training Manual in part: 

Location: 
To set up the program, seven (7) def~ned points are required. They are: 
1. Hot case 
2. Depart to route 
3. First Delivery 
4. Last Delivery before lunch 
5. First delivery after lunch 
6. Last Delivery 
7. Return to office 
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Up to five (5}additionaIMSPs per route may· be used· with DistriGtAJ2)pr<)val. 

It is the Union's contention that based upon the above 2 arguments, RES JUDICATA 
simply does not apply. 

The Union states the three (3) existing office scans; Hot Case; leave for street and return 

from street plus the "maximum of nine street scan points" totals up to a maximum of 

twelve (12) MSP scan points. Further, the Union asserts the Step 4 decision falls under 

the provisions of Article 19. 


The Union adds Management has also fatled to follow the procedures outlined in the 
2002, Step 4 decision, that also falls u~der the guidelines of Article 19 of the National 
Agreement. This includes but not limited to: 

Communication to employees; Consultation with Carrier input; Training Creating 
Carrier MSP location reports; Placing scan point information on PS Form 1564-A 
within the Carrier route book; Copies of Location cards to be cased with routes; 
Copy of Pivot Plan; Granting additional time for new office and street functions 
and the completing of a new PS Form 1840. 

The Service claims that any attempt of the Union to change a Handbook and Manual 
should have been made at the National level and should have been done in 2002 when 
the aforementioned MSP Training Manual was copyrighted. 

The Union is not attempting to change the 2002 Manual, the Union is in agreement that 
it is a controlling document and is using this agreed to document to support the Union's 
contention that it was only agreed to utilize a maximum of 12 MSPs as noted above. The 
Service has far surpassed their agreement with the NALC by increasing the total number 
of scans to 18. This is not an attempt to get "a second bite of the apple" as written by the 
Service in their response; This is an attempt to hold the service accountable to their 
agreement with the NALC. 

The Union seeks to have all letter carriers who have been affected by the increased total 
of eighteen (18) MSP scan points, shall be made whole. This shall include, but not 
limited to, reducing MSP scans to a total of twelve (12); not to exceed three (3) in the 
office and nine (9) on the street. 

The Union adds "The remedy requested is not unjust enrichment. Carriers are not being held 
to the standard of "A fair day's pay for a fair day's work" as the Service has so eloquently 
stated. Carriers are being pushed into an attempt to make numbers that just are impossible to 
reach based upon "scheduled" MSP scan times. This has put an undue burden on each and 
every carrier that has had the additional scans added to their routes. Basically there is a scan 
every 15-25 minutes. If a carrier has to stop and answer aquestion, has to deviate because of 
traffic or a problem with a dog or has to deliver an express mail, they may be called upon to 
explain, each and every time what has happened to delay the MSP scan time. 

Management contends that Management did not violate the National Agreement, Articles 1, 
3, 5, 15, 19 and 34 by exercising their option to add extra MSP points. MSP is strictly a 
Management initiative developed at Managenlent's discretion. 
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The Union alleges violation of Articles 1,3,5,15,19 and/or34 of the· National Agreement as 
weflastheMarch 13, 2002 MSPmemoandArbitration Case # B06NAB,.C··1-02-22525.lt 
fails to show how any of the articles have been violated and fails to adhere to agreements 
reached at the National leveL 

In fact, RES JUDICATA is appfied in this case in that there is a binding Step 4 settlement 
dated March 13, 2002(Q98N-4Q-C01045840) which states in part: "the Managed Service 
Points (MSP) initiative is a national program intended to facilitate management's ability to 
assess and monitor city delivery route structure and consistency of delivery service. The 
following reflects the parties understanding of MSP: The parties agree that management 
will determine the number of scans on a city delivery route ... " (Emphasis Added). 

The Union in this case chooses not to utilize the Joint Contract Administration Manual 
(JCAM). Page one of the JCAM states "When a dispute arises, you should go to the JCAM 
first to see if the issue in dispute is addressed. If the issue is addressed in the JCAM, any 
dispute should be resolved in accordance with that guidance." In the preface of the JCAM it 
is stated in paragraph 2 that IIAt each step of the grievance/arbitration procedure the parties 
are required to jointly review the JCAM in order to facilitate resolution of disputes." The 
above mentioned Step 4 settlement is included in the JCAM on pages 41-47 and 41-48. 

The Union also attempts to rely upon the decision in Arbitration Case # B06N-4B-C 
10222515 by Arbitrator Robert Tim Brown. The matter in this case is that the Union argued 
in a Class Action that Management at the Cold Spring Harbor Post Office could not 
increase MSP points on a city delivery route because the Union had an alleged verbal 
agreement with a prior District Manager and a prior Union President and that the number 
of scans on the routes must remain the same as per past practice. The use of this case 
only goes to further support Managements exclusive right to increase MSP scans. 

Arbitrator Brown stated in his decision that "We must therefore appraise past practice with 
this language in mind, the National Agreement binds the arbitrator in reaching a decision, 
and where the agreement is unambiguous in language that is clearly applicable, that 
language must prevail. 

This is complemented by the 2002 Step 4 settlement cited above, which granted the Service the 
right to set the number of MSP scans, and set limits on the ways in which the scans could be 
used when set. That settlement postdated the agreement, to which Barton testified, and to 
whatever extent the somewhat vaguely described 2001 unwritten agreement waived or limited 
management's general right under Art. 3 to manage the work force, the settlement superseded 
it under the terms of the National Agreement. The fact that the Service did not exercise its 
power for a long period of time thereafter (but evidently did so in much of the rest of the country) 
does not change that. The grievance is therefore dismissed." (Emphasis Added). 

The union also attempts to tie its justification against any increase in MSP scans to the 
MSP Training Manual published in 2002. The claim that Management fails to adhere to 
this manual under Article 19 should have been made at the National level 10 years ago, 
not in 2012. Any grievance activity in regards to Handbooks and Manuals are to be 
initiated at the National level, any attempt by the local Union to get a second bite at the 
apple ten years after the fact is unjust and ·untimely. 
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The remedy requested is an unjust enrichment .. There is no provision in the National 
Agr_eement that .state_s employees. are entitledJo_anyJorm . ofmonetary-gain. o-therthan 
pay for hours worked. Article 34 Section A of the National Agreement states "The 
principal of a fair day's work for a fair day's pay is recognized by all parties to this 
Agreement." The compensatory purpose of a remedy is intended to recompense specific 
harm done to individual employees. The compensatory purpose is not intended to 
provide monetary windfalls (i. e., money damages to employees who would not have 
earned such monies even absent the violation). Even though there is no violation in this 
instant case the employees would not be entitled to a monetary reward. 

The local Union is required to prove how the contract has been violated and they are 
unable to do so. The claim that the MSP Training Manual is the contrOlling document is 
unfounded, they fail to show any signed agreement at any level that sets the training 
manual as precedent setting. The manual was designed as a training guide for front line 
supervisors at the start of the MSP program and is not precedent setting in any way. 

The only precedent setting document in this case is the Step 4 Settlement (Q98N-4Q
C01045840) dated March, 13, 2002 which the Local Union continues to ignore. Step 4 
Arbitration awards and settlements (pre-arbitration settlements before a case is heard) 
upon decision or agreement effectively become part of the National Agreement and are 
binding. 

The above cited Step 4 arouse out of a grievance that made its way through the 
Grievance/Arbitration process or was initiated by the National Union at its level. The 
National President of the NALC agreed by way of his signature that "The parties agree that 
management will determine the number of scans on a city delivery route." It does not say 
that there will only be 4, 7, 12 or 18 scans, no set number of scans was established by the 
agreement only that management will determine the number of scans. 

The only party in violation of the contract is the local union in that it fails to abide by the 
National Step 4 agreement. It is also in violation of Article 15.3.A Grievance Procedure
General which states: 

The parties expect that good faith observance, by their respective representatives, of the 
principles and procedures set forth above will result in resolution of substantially all . 
grievances initiated hereunder at the lowest possible step and recognize their obligation 
to achieve that end. At each step of the process the parties are required to jointly review 
the Joint Contract Administration Manual (JCAM). 

The above mentioned Step 4 settlement is included in the JCAM on pages 41-47 and 
41-48 and the local union chooses to ignore it and violate the National Agreement and 
the principles of Article 15 in regards to the Dispute Resolution Process. 

As to the argument that carriers are being pushed into an attempt to make numbers that 
are just impossible to reach based upon "scheduled" MSP scan times. Letter carriers 
have always been required to maintain the scheduled street time of their assignments 
and to inform Management when they are unable to complete their assignment in the 
allotted time. MSP scans do not change the fact that Management has an obligation to 
determine why any employee has extended their assigned duties and routine questions 
as to why they are late or to unable to complete assigned duties, are part of the process. 
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It is the Management Team "Mernber!s" "contentien no violation has" been demonstrated. 

As in any contract interpretation case, the Union bears the initial burden of substantiating 

its facts and its charges that the Service's action violated the National Agreement and 

associated documents. In this case, the Union has failed to do so. 


As per the Step 8 Teams conversation with the NALC National Business Agent Larry 

Cirelli on September 24, 2012, these instant grievances, as well as all pending and 

future grievances regarding the adding of additional MSP scans are found to be without 

merit. 


The DRT in coming to their decision were guided by the language found in a National 

Step 4 decision Q98N-4Q-C 1045840, dated March 13, 2002 and signed off by Julia 

Bills, Labor Relations Specialist, Labor Relations Policies and Programs, USPS and 

William H. Young for Vincent R. Sombrotto, President, National Association of Letter 

Carriers where it states: 


"The Managed Service Points (MSP) initiative is a national program intended to facilitate 

management's ability to assess and monitor city delivery route structure and conSistency 

of delivery service. The following reflects the parties' understanding of MSP.n 


"The parties agree that management will determine the number of scans on a city 

delivery route." 


~J~~athieen ~rando 
USPS Step B Representative 

cc: 	 Step A Parties National Business Agent 

District Labor Relations Area Labor Relations 


Grievance File Contents: 

PS Form 8190. USPS-NALC Joint Step A Grievance Form (2 pages) 

Union Contentions (3 pages) 

Management Contentions (5 pages) 

Arbitration Case #B06N-4B-C 10222525 ( 18 pages) 

MSP Training Manual (17 pages) 

Union Contentions (4 pages) 

Managements Opening Statement Arbitrability (9 pages) 

Step B Decision #10261209 (11 Pages) 

Union Contentions (2 pages) 

Arbitration Case #B06N-4B-C1 0222525 (18 pages) 
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